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Schedule 1
Interpretation

Interpretation.
In this Act, unless the context otherwise requires, —

“2009 Act” means the Companies Act 2009;
“accounting period”, in relation to a company, means—

(a) the period from the date on 1 balance date to the close of the following
balance date; or

(b) in the case of a company’s first accounting period, the period from the
date of incorporation to the close of the first balance date

“annual meeting” means a meeting required to be held by section 67;

“balance date”, in relation to a company, means the close of 31 March or of any
other date that the directors of the company adopt as the company’s balance date
in accordance with any regulations made under this Act

“board” and “board of directors”, in relation to a company, means—

(a) directors of the company who constitute the required quorum acting
together as a board of directors; or

(b) if the company has only 1 director, that director

“category A records” means the company records specified in section 143(1)(a);
“category B records” means the company records specified in section 143(1)(b);
“category C records” means the company records specified in section 143(1)(c);
“company” means a company registered or re-registered under this Act;
“company records” means the records that must be kept under section 143(1);
“Eswatini mental health legislation” means [Q: to come];

“Eswatini register” or “register” means the register of companies kept by the
Registrar under section 417;

“Court” means the High Court of Eswatini;
“creditor’™—

(a) in Part XIII, means a person who, in a liquidation would be entitled to
claim that a debt is owing to that person by the company, and includes a
secured creditor; or

(b) in Part XIV, means a person who, in a liquidation, would be entitled to
claim in accordance with clause 1 of Schedule 9 that a debt is owing to
that person by the company, and includes a secured creditor only—

(1) for the purposes of sections 203, 207, or 235; or
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(i1) to the extent of the amount of any debt owing to the secured creditor
in respect of which the secured creditor claims under section Part 3
of Schedule 9 as an unsecured creditor;

“default constitution” means a default constitution set out in Schedule 2, 3, or
4;
“digital format™—

(a) means a format in which information, a document, or register may be
stored, accessed, and displayed by a computer or similar device; and

(b) includes a format specified as a digital format by regulations made under
this Act; and

(c) includes any format (other than a photocopy document) produced by
making a digital copy, image or reproduction of a document that is in hard
copy format;

“digital” register means a register in digital format;
“director” has the meaning set out in section 72;

“distribution”, in relation to a distribution by a company to a shareholder, has
the meaning set out in section 29;

“document” means a document in any form; and includes—

(a) any writing on any material; and

(b) information recorded or stored by means of a tape recorder, computer, or
other device; and

(c) abook, graph, or drawing; and

(d) a photograph, film, negative, tape, or other device in which 1 or more
visual images are embodied so as to be capable (with or without the aid
of equipment) of being reproduced;

“electronic” includes electrical, digital, magnetic, optical, electromagnetic,
biometric, and photonic;

“enforcement process”, in relation to property, means—
(a) execution against that property; or

(b) any other enforcement process in relation to that property that involves
the Court;

“entitled person” means a person upon the constitution confers any of the rights
and powers of a shareholder;

“file” means to file, give, provide, submit, deposit, apply, or otherwise make
available;

“financial statements”, in relation to a company and a balance date, means—

(a) a statement of financial position for the company as at the balance date;
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(b) in the case of—

(i) a company trading for profit, an income and expenditure statement
for the company in relation to the accounting period ending at the
balance date; and

(i) a company not trading for profit, an income and expenditure
statement for the company in relation to the accounting period
ending at the balance date; and

(c) ifrequired by regulations made under this Act, a statement of cash flows
for the company in relation to the accounting period ending on the balance
date; and

(d) any other financial statements in relation to the company or any group of
companies of which it is the holding company as may be required by
regulations made under this Act; and

() any notes or documents giving information relating to the statement of
financial position and other statements

“foreign company” means a body corporate incorporated under the laws of a
foreign country;

“foreign non-profit company” means a non-profit company or other similar non-
profit entity incorporated under the laws of a foreign country;

“holding company” has the meaning set out in clause 2 of this Schedule;
“information” includes information (whether or not in its original form) that is
in the form of a document, a signature, a seal, data, text, images, sound, or
speech;

“interest group” has the meaning set out in section 63(1);

“liquidation committee” means the committee referred to in section 228;
“liquidator” means the person appointed under section 201(1);

“major transaction” has the meaning set out in section 60(2);

“Minister” means the Minister responsible for the administration of this Act;
“ordinary resolution” has the meaning set out in section 59(1);

“person” includes a corporation sole, a company or other body corporate
(whether incorporated in Eswatini or elsewhere), an unincorporated body of
person, a public body, and a Government department;

“personal representative”, in relation to an individual, means the executor,
administrator or trustee of the estate of the individual,

“prescribed” means prescribed by regulations made under this Act;

“prescribed form” means a form or format prescribed by regulations or, if none
is prescribed by regulations, a form or format approved by the Registrar;

“property” includes—



(a) real and personal property; and

(b) an estate or interest in real or personal property; and

(c) adebt; and

(d) ares in personam; and

(e) any other rights, interests, and claims of any kind in relation to property;
“property in receivership means property in respect of which a receiver is
appointed;

“public notice” means notice by publication in a newspaper circulating in
Eswatini;

“receiver’” means a receiver, or manager, or a receiver and manager in respect
of any property of a company appointed—

(a) by orunder a document; or
(b) by the Court,

whether or not the person appointed is empowered to sell any of the property in
receivership, but does not include—

(c) a mortgagee who, whether personally or through an agent, exercises a
power—

(1) toreceive income from mortgaged property; or
(i1) to enter into possession or assume control of mortgaged property; or
(ii1) to sell or otherwise alienate mortgaged property; or
(d) an agent of any such mortgagee;
“registered office” means the place referred to in section 141(2(a);
“Registrar” means the Registrar of Companies appointed under section 414;
“regulations” means regulations made under this Act;
“related company” has the meaning set out in clause 4 of this Schedule;
“relative”, in relation to any person, means—
(a) any parent, child, brother, or sister of that person; or
(b) any spouse or de facto partner of that person; or

(c) any parent, child, brother, or sister of a spouse or de facto partner of that
person; or

(d) anominee or trustee for any of those persons;
“security” means a charge over, or security interest in, property;

“shareholder” means a person whose name is entered on the share register of a
company as the holder of 1 or more shares in the company;

“share register” means the share register that is required to be kept under section
48;
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“signature” means—
(a) the name of a person affixed with his or her own hand on a document; or

(b) in the case of a document filed with the Registrar via electronic means,
the name of a person affixed to the document by a method that the
Registrar considers acceptable;

“solvency test” means the solvency test defined in clause 5 of this Schedule;

“special resolution” has the meaning set out in section 59(2);

“statutory demand” has the meaning set out in section 207(1);

“subsidiary” has the meaning set out in clause 4 of this Schedule;

“working day” means a day of the week that is not—

(a) Saturday and Sunday; or

(b) aday that is defined as, or declared to be, a public holiday under any Act

“writing” includes representing or reproducing words, figures, or symbols—

(a) inavisible and tangible form by any means and in any medium; or

(b) in avisible form in any medium by electronic means that enables them to
be stored in permanent form and be retrieved and read.

In Part VIII, unless the context otherwise requires, “entitled person”, “former

shareholder”, and “shareholder” include—

(a) apersonal representative of those persons; and

(b) apersonto whom shares of any of those persons have passed by operation
of law.

Meaning of holding company.
For the purposes of this Act, a company is another company’s holding company
if that other company is its subsidiary.

In subclause (1), company includes a corporation.

Meaning of related company.

For the purposes of this Act, a company is related to another company (and

“related company” has a corresponding meaning) if—

(a) the other company is its holding company or subsidiary; or

(b) more than half the issued shares of the company (other than shares that
carry no right to participate beyond a specified amount in a distribution
of profits or capital) is held by the other company and companies related
to that company (whether directly or indirectly, but other than in a
fiduciary capacity); or

(c) more than half the issued shares of each of them (other than shares that
carry no right to participate beyond a specified amount in a distribution
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of either profits or capital) is held by shareholders of the other (whether
directly or indirectly, but other than in a fiduciary capacity); or

(d) the businesses of the company have been so carried on that the separate
business of each company, or a substantial part of it, is not readily
identifiable; or

(e) there is another company to which both companies are related.

In subclause (1), “company” includes a corporation.

Meaning of subsidiary.
For the purposes of this Act, a company is a subsidiary of another company only
if—

(a) that other company—
(1) controls the composition of the board of the company; or

(i1) 1is in position to exercise, or control the exercise, or more than one-
half the maximum number of votes that may be exercised at a
meeting of the company; or
(ii1) holds more than one-half of the issued shares of the company (other
than shares that carry no right to participate beyond a specified
amount in a distribution of either profits or capital); or
(iv) is entitled to receive more than one-half of every dividend paid on
shares issued by the company (other than shares that carry no right
to participate beyond a specified amount in a distribution of either
profits or capital); or
(b) the company is a subsidiary of a company that is that other company’s
subsidiary.
In subclause (1), “company” includes a corporation.

Meaning of solvency test
For the purposes of this Act, a company satisfies the solvency test if—

(a) the company is able to pay its debts as they become due in the normal
course of business; and

(b) the value of the company’s assets is not less than the value of its liabilities,
including its contingent liabilities.

A person required to consider whether a company satisfies the solvency test in
subclause (1) may have regard to—

(a) financial statement prepared on the basis of accounting practices and
principles that are reasonable in the circumstances; and

(b) the valuations of assets or liabilities; and
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(c) such other information in relation to the financial position of the company
as is reasonable in all the circumstances.

In determining, for the purposes of this clause, the value of a contingent liability,
account may be taken of—

(a) the likelihood of the contingency occurring; and

(b) any claim the company is entitled to make and can reasonably expect to
be met to reduce or extinguish the contingent liability.
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Schedule 2

Default constitution for company registered with 1 shareholder

Part 1—General provisions

Constitution supplements provisions of Act
This constitution supplements certain provisions of the Act.

This is the default constitution for a company that—
(a) has 1 shareholder; and
(b) otherwise has no constitution.

Interpretation
This constitution must be read in conjunction with, and subject to, the Act.

In this constitution, Act means the Companies Act 2022.

Name of company

The name of the company on registration or re-registration under the Act is the
name that appears on the application for registration or re-registration, as the
case may be.

An application under section 11 of the Act to change the name of the company
must not be made without the prior approval of the shareholder.

Part 2—Shares and share register

Company has single shareholder only
The company—
(a) has 1 shareholder; and

(b) must not offer any of its shares or securities to the public.

Number of shares
At the time of registration or re-registration under the Act, the company has the
number of shares specified in the application for registration or re-registration,
as the case may be.

Share register
The company may appoint an agent to maintain the share register.
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10.
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No notice of a trust, whether express or implied, may be entered on the share
register.

Form and location of share register
The share register must be kept—
(a)  in written form; or

(b) in a form or in a manner that allows the contents of the register to be
readily accessible so as to be usable for subsequent reference and
convertible into written form.

The share register must be kept at the company’s registered office.

Status of registered shareholder
The company must treat the registered holder of a share as the only person
entitled to—

(a) exercise the right to vote attaching to the share; and

(b) receive notices; and

(c) receive a distribution in respect of the share; and

(d) exercise the other rights and powers attaching to the share.

If the shareholder dies, the shareholder’s legal representative is the only person
recognised by the company as having any title to, or interest in, the share.

Any person who becomes entitled to a share as a consequence of the death,
bankruptcy, insolvency, or incapacity of the shareholder may be registered as
the holder of the shareholder’s shares on making a request in writing to the
company to be registered, accompanied by proof satisfactory to the directors of
that entitlement.

Transfer of shares
The shares of the company are transferable by entry in the share register in
accordance with clause 10.

However, the transferability of a share is subject to—
(a) the terms of issue of the share; and
(b) the right of the directors to refuse registration under clause 10(4).

The personal representative of a deceased shareholder may transfer a share even
though the personal representative is not a shareholder at the time of transfer.

Procedure for transfer of shares
For the transfer of shares a form of transfer signed by the shareholder or the
shareholder’s agent or attorney must be delivered to the company.
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If a share certificate has been issued, the company must not register a transfer
of shares unless the transfer form is accompanied by—

(a) the share certificate relating to the shares; or

(b) the evidence as to its loss of destruction and, if required, an indemnity in
a form determined by the directors.

Subject to subclause (4), the company must without delay on receiving a
properly executed transfer form that complies with subclause (2) enter the name
of the transferee in the share register as the holder of the shares.

If any amount is due and payable by the transferring shareholder to the
company, the directors may, within 30 working days after receiving the transfer,
resolve to refuse to register the transfer.

If the directors resolve under subclause (4) to refuse to register a transfer, they
must give the transferor notice of the refusal within 5 working days after the
date of the resolution.

If shares to which a share certificate relates are to be transferred, and the share
certificate is sent to the company to enable the registration of the transfer, the
share certificate must be cancelled and no further share certificate issued except
at the request of the transferee.

Shareholder decisions and exercise of shareholder powers
A resolution in writing signed by the shareholder is as valid as if it had been
passed at a meeting of the shareholder.

The company need not hold an annual meeting if everything required to be done
at that meeting (by resolution or otherwise) is done by resolution in accordance
with subclause (1).

Distributions
No dividend may be paid or other distribution made unless it is first approved
by the shareholder.

Company may acquire its own shares
Subject to section 18 of the Act, the company may agree to acquire its own
shares from the shareholder.

If the company acquires its own shares, those shares are cancelled immediately
on acquisition.

Annual report to shareholder

The directors are not required to prepare an annual report in respect of any
accounting period, unless requested to do so by the shareholder.
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Part 3—Directors

Number of directors
The shareholder may fix the number of directors by notice in writing to the
company.

Appointment and removal of directors
A director may be appointed or removed by the shareholder by notice in writing
to the company.

When director vacates office

A director vacates office if he or she—

(a) is removed from office in accordance with clause 16; or

(b) resigns in accordance with sections 78 and 79 of the Act; or

(c) becomes disqualified from being a director under section 74 of the Act;
or

(d) dies.

Powers and duties of directors

The business and affairs of the company must be managed by or under the

direction or supervision of the directors subject to—

(a) section 61 of the Act (which relates to shareholder approval of major
transactions); and

(b) any directions given to the board in writing by the shareholder.

Delegation by directors

The directors may delegate any of their powers that may be lawfully delegated
to a committee of directors, or to a director or employee of the company.

The directors must monitor, by means of reasonable methods properly used, the
exercise of powers by any delegate.

The provisions of this constitution relating to proceedings of directors also apply
to proceedings of any committee of directors, except to the extent that the
directors determine otherwise.

Interested directors

A director must not exercise any power as a director if the director is directly or
indirectly interested in the exercise of that power unless the matter in question
has been approved by the shareholder.

Use of company information
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This clause authorises the use of company information for the purpose of section
92(2) of the Act.
A director may disclose (including disclose to the shareholder), use, or act upon
company information—
(a) if such disclosure or use is approved by the shareholder; or
(b) if—

(1) such disclosure or use is authorised by any contract of employment

entered into between that director and the company; and

(i) the relevant terms of the contract have been approved by the
shareholder.

Indemnity and insurance

Subject to section 100 of the Act, the company may provide an indemnity or
purchase insurance for a director of the company or a related company with the
approval of the shareholder.

In subclause (1),

“director” includes—

(a) a person referred to in section 95(1) of the Act (Extended meaning of
director for purposes of liability); and

(b) aformer director;

“indemnify” includes relieve or exclude from liability, whether before or after
the liability arises; and “indemnity” has a corresponding meaning.

Remuneration of directors
The directors may receive remuneration and other benefits from the company
with the approval of the shareholder.

Directors’ meetings

Procedure at meetings of directors

Clauses 25 to 31 set out the procedure to be followed at meetings of directors.
Subject to subclause (1), a meeting of directors may determine its own
procedure.

Chairperson

The shareholder may appoint a director as chairperson of directors and may
determine the period for which the chairperson is to hold office.

If no chairperson is appointed, or if at a meeting of directors the chairperson is
not present within 5 minutes after the time appointed for the commencement of
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30.

the meeting, the directors present may choose 1 of their number to be the
chairperson of the meeting.

Notice of meeting
A director or, on the request of a director, an employee may convene a meeting
of directors by giving notice in accordance with this clause.

Not less than 24 hours’ notice of a meeting of directors must be given to every
director who is in Eswatini or who may be readily contacted outside Eswatini.

An irregularity in the notice of a meeting is waived if—

(a) all directors entitled to receive notice of the meeting attend the meeting
without protest as to the irregularity; or

(b) all directors entitled to receive notice of the meeting agree to the waiver.

Methods of holding meeting
A meeting of directors may be held either—

(a) by a number of the directors who constitute a quorum being assembled
together at the place, date, and time appointed for the meeting; or

(b) by means of audio, or audio and visual, communication by which all
directors participating and constituting a quorum may simultaneously
hear each other throughout the meeting.

Quorum
A quorum for a meeting of directors is a majority of directors.

No business may be transacted at a meeting of directors unless a quorum is
present.

Voting
Each director has 1 vote.

The chairperson has a casting vote.

A resolution of the directors is passed if—

(a) itis agreed to by all directors present without dissent; or
(b) amajority of the votes cast are in favour.

A director present at a meeting is presumed to have agreed to, and to have voted
in favour of, a resolution of the directors unless he or she expressly dissents
from or votes against the resolution at the meeting.

Minutes
The directors must ensure that minutes are kept of all proceedings at meetings
of directors.
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Unanimous resolution of directors

A resolution in writing signed or assented to by all directors is as valid and
effective as if it had been passed at a meeting of the directors duly convened
and held.

Any such resolution may consist of several documents (including fax or other
similar means of communication) in like form, each signed or assented to by 1
or more directors.

A copy of any such resolution must be entered in the minute book of the
directors’ meetings.

Managing director

Shareholder may appoint managing director

The shareholder may, from time to time, appoint a director of the company as
managing director for such period and on such terms as the shareholder thinks
fit.

Subject to the terms of a managing director’s appointment, the shareholder may,
at any time, cancel the appointment of a director as managing director.

A director who holds office as managing director ceases to hold office as
managing director if he or she ceases to be a director of the company.

Delegation to managing director

The directors may delegate to the managing director, subject to any conditions
or restrictions that they consider appropriate, any of their powers that may be
lawfully delegated.

The directors may at any time withdraw or vary the delegation.
The delegation of a power of the directors to the managing director does not

prevent the exercise of the power by the directors, unless the terms of the
delegation expressly provide otherwise.

Remuneration of managing director and executive directors

The remuneration of the managing director must be approved by the
shareholder.

A director (other than the managing director) who is employed by the company
may be paid such remuneration as approved by the shareholder.

Company records and auditor

Access to company records
The shareholder is entitled to access to the company’s records as if the
shareholder were a director.

Appointment of auditor
14
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The shareholder may, by notice in writing to the company, appoint an auditor
who is qualified to hold that office under section 168 of the Act to—

(a) hold office for the period specified in the notice; and
(b) audit the financial statements of the company.

The shareholder may remove an auditor by notice in writing to the company and
to that auditor.

Part 4—Liquidations

Resolution to appoint liquidator
The shareholder may resolve to appoint a liquidator by a resolution in writing
signed by the shareholder.

The directors may resolve to appoint a liquidator if they consider that the
company is unable to meet its debts as they become due in the normal course of
business.

The directors must not resolve to appoint a liquidator without giving the
shareholder 5 working days’ notice of the meeting at which the resolution will
be considered, and must permit the shareholder to attend and speak at that
meeting.

Distribution of surplus assets

The surplus assets of the company available for distribution to the shareholder
after all creditors of the company have been paid must be distributed to the
shareholder.

The liquidator may, with the approval of the shareholder, distribute the surplus
assets to the shareholder in kind.
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Default constitution for company registered with 2 to 9 shareholders
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Part 1—General provisions

Constitution supplements provisions of Act
This constitution supplements certain provisions of the Act.

This is the default constitution for a company that—
(a) has 2 to 9 shareholders; and
(b) otherwise has no constitution.

Interpretation
This constitution must be read in conjunction with, and subject to, the Act.

In this constitution, “Act” means the Companies Act 2022.

Name of company

The name of the company on registration or re-registration under the Act is the
name that appears on the application for registration or re-registration, as the
case may be.

An application under section 11 of the Act to change the name of the company
must not be made without the prior approval of all shareholders.

Part 2—Shares and share register

Number of shareholders
The company —
(a) has 2 to 9 shareholders and

(b) must not offer any of its shares or securities to the public.

Number and classes of shares
At the time of registration or re-registration under the Act, the company has the
number and classes of shares specified in the application for registration or re-
registration, as the case may be.

Share register
The company may appoint an agent to maintain the share register.

No notice of a trust, whether express or implied, may be entered on the share
register.
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Form and location of share register
The share register must be kept—

(a) in written form; or

(b) in a form or in a manner that allows the contents of the register to be
readily accessible so as to be usable for subsequent reference and
convertible into written form.

The share register must be kept at the company’s registered office.

Status of registered shareholder
The company must treat the registered holder of a share as the only person
entitled to—

(a) exercise the right to vote attaching to the share; and

(b) receive notices; and

(c) receive a distribution in respect of the share; and

(d) exercise the other rights and powers attaching to the share.

If a joint holder of a share dies, the company must treat the remaining holders
as the holders of the share.

If a sole shareholder dies, the shareholder’s legal representative is the only
person recognised by the company as having any title to, or interest in, the share.

Any person who becomes entitled to a share as a consequence of the death,
bankruptcy, insolvency, or incapacity of the shareholder may be registered as
the holder of the shareholder’s shares on making a request in writing to the
company to be registered, accompanied by proof satisfactory to the directors of
that entitlement.

Issue of shares

Issue of shares
The company may issue shares—

(a) in accordance with clause 10; or

(b)  with the prior approval of all shareholders, to shareholders or any other
person on any other basis.

With the prior approval of all shareholders, the company may issue more than
1 class of shares.

In particular, the company may issue shares that—

(a) are redeemable; or

(b) confer preferential rights to distributions of capital or income; or
(¢) confer special, limited, or conditional voting rights; or

(d) do not confer voting rights.
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Procedure for issue of shares

The company may issue shares in accordance with the procedure set out in
subclauses (2) to (5).

The shares must first be offered to all shareholders proportionally, on such terms
as the directors think fit, pursuant to an offer that, if accepted by all
shareholders, would not affect the relative voting or distribution rights.

The shareholders must have a reasonable opportunity to consider and respond
to the offer.

Any shares not accepted by the shareholders to whom they were offered under
subclause (2) must then be offered to those shareholders who did accept the
shares offered to them under subclause (2), on a fair and equitable basis
determined by the directors and on the same terms and conditions as the offer
made under subclause (2).

Any shares that are offered under subclause (4) but not taken up may then be
offered to shareholders or any other persons as the directors think fit, on the
same terms and conditions as the offer made under subclause (2).

Transfer of shares

Transfer of shares

The shares of the company are transferable by entry in the share register in
accordance with clause 12.

However, the transferability of a share is subject to—

(a) the terms of issue of the share; and

(b) the right of the directors to refuse registration under clause 12(4); and

(c) the pre-emptive rights of other shareholders under clauses 17 to 24.

The personal representative of a deceased shareholder may transfer a share even
though the personal representative is not a shareholder at the time of transfer.

Procedure for transfer of shares

For the transfer of shares, a form of transfer signed by the shareholder or the

shareholder’s agent or attorney must be delivered to the company.

If a share certificate has been issued, the company must not register a transfer

of shares unless the transfer form is accompanied by—

(a) the share certificate relating to the shares; or

(b) the evidence as to its loss or destruction and, if required, an appropriate
indemnity.

Subject to subclause (4), the company must without delay on receiving a

properly executed transfer form that complies with subclause (2) enter the name

of the transferee in the share register as the holder of the shares.
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If any amount is due and payable by the transferring shareholder to the
company, the directors may, within 30 working days after receiving the transfer,
resolve to refuse to register the transfer.

If the directors resolve under subclause (4) to refuse to register a transfer, they
must give the transferor notice of the refusal within 5 working days after the
date of the resolution.

If shares to which a share certificate relates are to be transferred, and the share
certificate is sent to the company to enable the registration of the transfer, the
share certificate must be cancelled and no further share certificate issued except
at the request of the transferee.

Shareholders

Shareholders entitled to receive distributions
The shareholders who are entitled to receive distributions are—

(a) ifthe directors fix a date for this purpose, those shareholders whose names
are registered in the share register on that date; or

(b) if the directors do not fix a date, those shareholders whose names are
registered in the share register on the day on which the dividend is
approved.

A date fixed under subclause (1)(a) must not be more than 20 working days
before the date on which it is proposed to pay the dividend.

Shareholders entitled to exercise pre-emptive rights

The shareholders who are entitled to pre-emptive rights to acquire shares in
accordance with clauses 17 to 24 are those shareholders whose names are
registered in the share register on the day on which notice is given to the
company by the selling shareholder under clause 18.

Shareholders entitled to attend shareholder meeting
The shareholders who are entitled to receive notice of a meeting of shareholders
are,

(a) ifthe directors fix a date for this purpose, those shareholders whose names
are registered in the register on that date; or

(b) if the directors do not fix a date, those shareholders are registered in the
share register at the close of business on the day immediately preceding
the day on which the notice is given.

A date fixed under subclause (1)(a) must not be more than 30 working days
before the date on which the meeting is to be held.

Before a meeting of shareholders, the company may prepare a list of
shareholders entitled to receive notice of the meeting that—
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(a) is arranged in alphabetical order; and
(b) shows the number of shares held by each shareholder;

(1) if a date has been fixed under subclause (1)(a), as at that date; or
(i) ifno such date has been fixed, as at the close of business on the day
immediately preceding the day on which notice is given.
A person (“P”’) named in a list prepared under subsection (3) is entitled to attend
the meeting and vote in respect of the shares shown opposite P’s name in person
or by proxy, except to the extent that—
(a) P has, since the date on which the shareholders entitled to receive notice
of the meeting were determined, transferred any of P’s shares to some
other person; and

(b) the transferee of those shares has—
(1) been registered as the holder of the shares; and

(i) requested, before the commencement of the meeting, that the
transferee’s name be entered on the list prepared under subclause
(3).
A shareholder may, on giving notice of not less than 2 working days, examine
any list prepared under subclause (3) during normal business hours at the
registered office of the company.

Dividends
Subject to compliance with the solvency test and to the terms of issue of any
shares, the company may pay a dividend to shareholders—
(a) of the same amount in respect of each share of the same class, if the
payment of the dividend is authorised by the directors; or
(b) on any other basis, with the prior approval of all shareholders.
Pre-emptive rights

Restrictions on selling shares

A shareholder must not sell or otherwise dispose of the shareholder’s shares in
the company without first offering to sell them to the other holders of shares of
the same class in accordance with the procedure set out in clauses 18 to 24,
unless all the other shareholders agree otherwise.

Any share transfer delivered to the company by a shareholder who has not
complied with subclause (1) is of no effect and the transfer must not be entered
in the register.

Selling shareholder must notify company
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A shareholder who wishes to dispose of some or all of the shareholder’s shares
(the “selling shareholder”) must give written notice to the company of—

(a) the number of shares to be sold; and
(b) the price at which the selling shareholder is willing to sell the shares.

Company must notify shareholders
The company must, within 10 working days after receiving a notice under clause
18, give to each shareholder—

(c) acopy of the notice; and

(d) a notice advising each holder of shares of the same class as those to be
sold that—

(1) the recipient is entitled to purchase a proportional number of the
shares that the selling shareholder wishes to sell (the number
appropriately rounded as determined by the directors); and

(i1) if the recipient wishes to purchase those shares, the recipient must
advise the company in writing within 10 working days after the
notice is delivered to the recipient.

Notice given by company constitutes offer to sell

The company’s notice given under clause 19(b) constitutes an offer by the
selling shareholder to sell to the recipient of the notice the number of shares
specified in the notice at the price specified by the selling shareholder in the
selling shareholder’s notice to the company given under clause 18.

Contract concluded on advice of acceptance

Subject to clause 24, written advice to the company by a shareholder (the
“purchasing shareholder”) in accordance with clause 19(b)(ii) concludes a
contract between that shareholder and the selling shareholder for the sale and
purchase of the relevant number of shares.

The company must without delay—
(a) advise the selling shareholder of acceptance of the offer; and

(b) give the selling shareholder a copy of the purchasing shareholder’s advice
of acceptance.

Shares offered but not accepted must be offered to other shareholders
This clause applies if a shareholder to whom notice has been given under clause
19(b) has not advised acceptance of the offer in accordance with that clause.

The relevant shares must be offered, on a fair and equitable basis determined by
the directors, to those shareholders who did the accept the shares offered to
them.
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Clauses 20 and 21 apply to any notice given to a shareholder, and to any notice
of acceptance given by a purchasing shareholder, under this clause.

Shares offered without any acceptance

If there has been no acceptance of shares offered under clause 19 or 22, the
selling shareholder may, at any time in the 12 months following the selling
shareholder’s notice under clause 18, sell some or all of those shares to any other
person at a price not less than the price specified in that notice.

Before registering a transfer of shares sold under subclause (1), the directors
may require reasonable evidence of the terms (including price) on which the
shares were sold.

Selling shareholder not obliged to sell

This clause applies if, after 40 working days following the selling shareholder’s
notice under clause 18, the selling shareholder has been notified of acceptances
in respect of some but not all of the shares referred to in the notice.

The selling shareholder may, at the selling shareholder’s option, give written
notice to the company terminating the offer to sell the shares to the other
shareholders.

If the selling shareholder gives a notice under subclause (2), clause 23 applies
as if no shareholder had wished to purchase the selling shareholder’s shares.

Company acquisition of its own shares, etc

Approval of all shareholders required for company acquisition of own
shares

The company may agree to acquire its own shares from a shareholder only with
the prior approval of all shareholders.

Approval of all shareholders required for financial assistance by company
The company may give financial assistance to a person for the purpose of, in
connection with, the purchase of a share issued or to be issued by the company
only with the prior approval of all shareholders.

Deemed shareholder approval

Deemed approval by all shareholders for certain purposes
For the purposes of clauses 9, 16, 25, or 26, a decision must be treated as
approved by all shareholders if-

(a) notice of the decision has been given to all shareholders in accordance
with clause 62 (Service of documents on shareholders); and

(b) no shareholder has responded within 10 working days objecting to that
decision; and
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(c) shareholders entitled to cast not less than 75% of the votes in relation to a
resolution to alter the constitution of the company have responded within
10 working days approving that decision.

Part 3—Shareholder meetings

Shareholder meetings
Clauses 29 to 41 set out the procedure for meetings of shareholders.

A meeting of shareholders may determine its own procedure to the extent that
it is not governed by these provisions.

Notice of meeting

A company must give written notice of a meeting of shareholders to—
(a) every shareholder entitled to receive notice of the meeting; and
(b) every director; and

(c) the auditor, if any.

The notice must—

(a) be given not less than 10 working days before the meeting; and
(b) setout—

(1) the nature of the business to be transacted at the meeting in enough
detail to enable a shareholder to make a reasoned judgment in
relation to it; and

(i1) the text of any special resolution to be submitted to the meeting.

If a meeting of shareholders is adjourned for less than 30 working days, it is not
necessary to give notice of the time and place of the adjourned meeting other
than by announcement at the meeting that it is adjourned.

Irregularity in notice or accidental omission of notice

An irregularity in a notice of meeting is waived if—

(a) all the shareholders entitled to attend and vote at the meeting attend the
meeting without protest as to the irregularity; or

(b) all those shareholders agree to the waiver.

An accidental omission to give notice of a meeting to a shareholder, or a

shareholder’s failure to receive notice of a meeting, does not invalidate the

proceedings at the meeting.

Methods of holding meetings
A meeting of shareholders may be held either
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(a) by a number of shareholders, who constitute a quorum, being assembled
together at the place, date, and time appointed for the meeting; or

(b) by means of audio, or audio and visual communication by which all
shareholders participating and constituting a quorum may simultaneously
hear each other throughout the meeting.

Quorum
Subject to subclause (3), no business may be transacted at a meeting of
shareholders if a quorum is not present.

A quorum for a meeting of shareholders is present if shareholders or their
proxies are present who are between them able to exercise a majority of the
votes of the votes to be cast on the business to be transacted at the meeting.

If a quorum is not present within 30 minutes after the time appointed for the
meeting, the meeting is adjourned to the same day in the following week at the
same time or place, or to such other date, time, and place as the directors may
appoint.

If, at the adjourned meeting, a quorum is not present within 30 minutes after the
time appointed for the meeting, the shareholders present or their proxies are a
quorum.

Chairperson

If the directors have elected a chairperson of the directors, and that person is
present at a meeting of shareholders, he or she must chair the meeting.

If there is no chairperson of directors or if the chairperson of directors is not
present within 15 minutes after the time appointed for the commencement of the
meeting, the shareholders present may choose 1 of themselves to chair the
meeting.

Voting

Unless a poll is demanded, voting at a meeting of shareholders must take place

by—

(a) voting by voice or show of hands, whichever the chairperson determines;
or

(b) if the meeting is held by audio or audio and visual communication, by
shareholders signifying their assent or dissent by voice.

A declaration by the chairperson of the meeting that a resolution is carried by
the requisite majority is conclusive evidence of that fact unless a poll is
demanded in accordance with clause 35.

The chairperson of a shareholders’ meeting does not have a casting vote.
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Poll
At a meeting of shareholders, a poll may be demanded by—

(a) not fewer than 3 shareholders having the right to vote on the question at
the meeting; or

(b) a shareholder or shareholders representing not less than 10% of the total
voting rights of all shareholders having the right to vote on the question
at the meeting.

A poll may be demanded either before or after a vote is taken on a resolution.
If a poll is taken;

(a) votes must be counted according to the votes attached to the shares of
each shareholder present and voting; and

(b) the vote of each sharecholder must be recorded in the minutes of the
meeting.

Votes of joint shareholders

If 2 or more persons are registered as the joint holders of a share, the vote of the
person named first in the share register and voting on a matter must be accepted
to the exclusion of the votes of the other joint holders.

Proxies

A shareholder may exercise the right to vote either by being present in person
or by proxy.

A proxy for a shareholder is entitled to attend and participate in a meeting of
shareholders as if the proxy were a shareholder.

A proxy must be appointed by notice in writing signed by the shareholder.

The notice must state whether the appointment is for a particular meeting or for
a specified term.

No proxy is effective in relation to a meeting unless a notice of appointment is
given to the company at least 24 hours before the start of the meeting.

Corporations may act by representatives

A corporation that is a shareholder may appoint a representative to attend a
meeting of shareholders on its behalf by notice in writing signed by a director
or secretary of the corporation.

The notice must state whether the appointment is for a particular meeting or for
a specified term.

Minutes
The directors must ensure that minutes are kept of all proceedings at meetings
of shareholders.
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Minutes that have been signed correct by the chairperson of the meeting are
prima facie evidence of the proceedings at the meeting.

Written resolution of shareholders

A resolution in writing signed by shareholders, who together hold not less than
75% of the votes entitled to be cast on that resolution at a meeting of
shareholders, is as valid as if it had been passed at a meeting of those
shareholders.

Any such resolution may consist of several documents (including fax or other
similar means of communication) in like form each signed or assented to by 1
or more shareholders.

The company need not hold an annual meeting if everything required to be done
at that meeting (by resolution or otherwise) is done by resolution in accordance
with subclause (1).

Within 5 working days of a resolution being passed under subclause (1), the
company must send a copy of the resolution to every shareholder who did not
sign it.

A resolution may be signed under subclause (1) without any prior notice being
given to the shareholders.

Special meeting of shareholders
A special meeting of shareholders entitled to vote on an issue—

(a) may be called at any time by a director; and

(b) must be called by the directors on the written request of shareholders
holding shares carrying together not less than 5% of the votes that may be
cast on that issue.

Part 4—Directors

Number of directors
The shareholders may by ordinary resolution fix the number of directors.

Appointment and removal of directors

A director may be appointed or removed by ordinary resolution passed at a
meeting called for the purpose, or by a written resolution in accordance with
clause 40.

Term of office

The resolution appointing a director may specify the period for which the
director is to hold office.
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A director appointed by resolution specifying the term of appointment ceases to
hold office on the expiry of that term unless he or she is reappointed.

When director vacates office
A director vacates office if he or she—

(a) is removed from office in accordance with clause 43; or
(b) ceases to hold office under clause 44(2); or
(c) resigns in accordance with sections 78 and 79 of the Act; or

(d) becomes disqualified from being a director under section 74 of the Act;
or

(e) dies.

Casual vacancies
The directors may appoint any person to be a director to fill a casual vacancy
until the next annual meeting of the company.

Delegation by directors

The directors may delegate any of their powers that may be lawfully delegated
to a committee of directors, or to a director or employee of the company.

The directors must monitor, by means of reasonable methods properly used, the
exercise of powers by any delegate.

The provisions of this constitution relating to proceedings of directors also apply
to proceedings of any committee of directors, except to the extent that the
directors determine otherwise.

Indemnity and insurance

Subject to section 100 of the Act, the company may provide an indemnity or

purchase insurance for a director of the company or a related company with the

approval of—

(a) the directors, but no director may vote on a resolution concerning an
indemnity or insurance to be provided for him or her; or

(b) the shareholders by ordinary resolution, but no director may vote on a
resolution concerning an indemnity or insurance to be provided for him
or her; or

(c) all shareholders under section 61.

In subclause (1),

“director” includes—

(a) a person referred to in section 95(1) of the Act (Extended meaning of
director for purposes of liability); and
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(b) aformer director;

“indemnify” includes relieve or exclude from liability, whether before or after
the liability arises; and “indemnity” has a corresponding meaning.

Remuneration of directors
Directors may receive remuneration and other benefits from the company with
the approval of—

(a) the directors, but no director may vote on a resolution relating to
remuneration or other benefits to be provided for him or her; or

(b) the shareholders by ordinary resolution, but no director may vote on a
resolution relating to remuneration or other benefits to be provided for
him or her; or

(c) all shareholders under section 61 of the Act.

Use of company information
This clause authorises the use of company information for the purpose of section
90(2)(a) of the Act.

A director may disclose, use, or act upon company information if—
(a) such disclosure or use is authorised by any contract of employment
entered into between that director and the company; and
(b) the relevant terms of the contract have been approved by the shareholders
by ordinary resolution.
Directors’ meetings

Procedure at meetings of directors
Clauses 52 to 58 set out the procedure to be followed at meetings of directors.

Subject to subclause (1), a meeting of directors may determine its own
procedure.

Chairperson
The directors may elect 1 of their number as chairperson of directors and may
determine the period for which the chairperson is to hold office.

If no chairperson is elected, or if at a meeting of directors the chairperson is not
present within 5 minutes after the time appointed for the commencement of the
meeting, the directors present may choose 1 of their number to be the
chairperson of the meeting.

Notice of meeting
A director or, on the request of a director, an employee may convene a meeting
of directors by giving notice in accordance with this clause.
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Not less than 24 hours’ notice of a meeting of directors must be given to every
director who is in Eswatini or who may be readily contacted outside Eswatini.

An irregularity in the notice of a meeting is waived if—

(a) all directors entitled to receive notice of the meeting attend the meeting
without protest as to the irregularity; or

(b) all directors entitled to receive notice of the meeting agree to the waiver.

Methods of holding meeting

A meeting of directors may be held either—

(a) by a number of the directors who constitute a quorum being assembled
together at the place, date, and time appointed for the meeting; or

(b) by means of audio, or audio and visual, communication by which all
directors participating and constituting a quorum may simultaneously
hear each other throughout the meeting.

Quorum
A quorum for a meeting of directors is a majority of directors.

No business may be transacted at a meeting of directors unless a quorum is
present.

Voting
Each director has 1 vote.

The chairperson has a casting vote.

A resolution of the directors is passed if—

(a) itis agreed to by all directors present without dissent; or
(b) amajority of the votes cast are in favour.

A director present at a meeting is presumed to have agreed to, and to have voted
in favour of, a resolution of the directors unless he or she expressly dissents
from or votes against the resolution at the meeting.

Minutes
The directors must ensure that minutes are kept of all proceedings at meetings
of directors.

Unanimous resolution of directors

A resolution in writing signed or assented to by all directors is as valid and
effective as if it had been passed at a meeting of the directors duly convened
and held.
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Any such resolution may consist of several documents (including fax or other
similar means of communication) in like form, each signed or assented to by 1
or more directors.

A copy of any such resolution must be entered in the minute book of the
directors’ meetings.

Managing director

Directors may appoint managing director
The directors may, from time to time, appoint a director of the company as
managing director for such period and on such terms as they think fit.

Subject to the terms of a managing director’s appointment, the directors may, at
any time, cancel the appointment of a director as managing director.

A director who holds office as managing director ceases to hold office as
managing director if he or she ceases to be a director of the company.

Delegation to managing director

The directors may delegate to the managing director, subject to any conditions
or restrictions that they consider appropriate, any of their powers that may be
lawfully delegated.

The directors may at any time withdraw or vary the delegation.

The delegation of a power of the directors to the managing director does not
prevent the exercise of the power by the directors, unless the terms of the
delegation expressly provide otherwise.

Remuneration of managing director and executive directors
The managing director may be paid such remuneration as he or she may agree
with the directors.

A director (other than the managing director) who is employed by the company
may be paid such remuneration as may be agreed between that director and the
other directors.

Remuneration payable under this clause may be paid by way of salary,
commission, participation in profits, or any combination of those methods, or
any other method of fixing remuneration.

Part 5S—Liquidation

Resolution to appoint liquidator
The shareholders may resolve to appoint a liquidator by special resolution.
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The directors may resolve to appoint a liquidator if they consider that the
company is unable to meet its debts as they become due in the normal course of
business.

Distribution of surplus assets

The surplus assets of the company available for distribution to shareholders after
all creditors of the company have been paid must be distributed in proportion to
the number of shares held by each shareholder, subject to the terms of issue of
any shares.

The liquidator may, with the approval of a special resolution, distribute the
surplus assets of the company among the shareholders in kind.

For the purposes of subclause (2), the liquidator may—

(a) setsuch value as he or she considers fair on the property to be distributed;
and

(b) determine how the division of the property will be carried out as between
shareholders or different classes of shareholders.

Part 6—Miscellaneous

Service of documents on shareholder

A notice, statement, report, copy of accounts, or other document to be sent or
given to a shareholder may be sent or given in accordance with Schedule 14 of
the Act.
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Schedule 4
Default constitution for company registered with 10 or more
shareholders

Part 1—General provisions

1. Constitution supplements provisions of Act
(1) This constitution supplements certain provisions of the Act.

(2) This is the default constitution for a company that—
(a) has 10 or more shareholders; and
(b) otherwise has no constitution.

2. Interpretation
(1) This constitution must be read in conjunction with, and subject to, the Act.

(2) In this constitution, “Act” means the Companies Act 2022.

3) For the purposes of this constitution;

(a) “voting share” means a share that confers on its holder the right to vote
on a resolution at a meeting of shareholders: and

(b) the percentage of voting shares held by any person is treated as equal to
the percentage of votes that that person is entitled to cast on such a
resolution.

4) For the purposes of this constitution, a person is interested in a voting share if
that person—
(a) is a beneficial owner of the share; or
(b) has the power to exercise any right to vote attached to the share; or
(c) has the power to control the exercise of any right to vote attached to the
share; or
(d) has the power to acquire or dispose of the share; or
(e) has the power to control the acquisition or disposition of the share by
another person; or
(f) under, or by virtue of, any trust, agreement, arrangement, oOr
understanding relating to the share (whether or not that person is a party
to it, and whether or not it is legally enforceable) may, at any time, have
any of the powers referred to in paragraphs (b) to (e).
(5) A person who has, or may have, a power referred to in subclause (4)(b) to (f) is
interested in a share, regardless of whether the power is—
(a) express or implied; or
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(b) direct or indirect; or
(c) legally enforceable or not; or
(d) related to a particular share or not; or

(e) subject to restraint or restriction or is capable of being made subject to
restraint or restriction; or

(f)  exercisable presently or in the future; or
(g) exercisable only on the fulfilment of a condition; or
(h) exercisable alone or jointly with another person.

Name of the company

The name of the company at the time of registration or re-registration under the
Act appears on the application for registration or for re-registration, as the case
may be.

The name of the company may be changed in accordance with section 10 of the
Act with the prior approval of the directors.

Part 2—Shares and share register

Number of shares
At the time of registration or re-registration under the Act, the company has the
number of shares specified in the application for registration or re-registration,
as the case may be.

Share register
The company may appoint an agent to maintain the share register.

No notice of a trust, whether express or implied, may be entered on the share
register.

Form and location of share register
The share register must be kept—

(a) in written form; or

(b) in a form or in a manner that allows the contents of the register to be
readily accessible so as to be usable for subsequent reference and
convertible into written form.

The share register must be kept at the company’s registered office.

Status of registered shareholder
The company must treat the registered holder of a share as the only person
entitled to—
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(a) exercise the right to vote attaching to the share; and

(b) receive notices; and

(c) receive a distribution in respect of the share; and

(d) exercise the other rights and powers attaching to the share.

If the shareholder dies, the shareholder’s legal representative is the only person
recognised by the company as having any title to, or interest in, the share.

Any person who becomes entitled to a share as a consequence of the death,
bankruptcy, insolvency, or incapacity of the shareholder may be registered as
the holder of the shareholder’s shares on making a request in writing to the
company to be registered, accompanied by proof satisfactory to the directors of
that entitlement.

Issue of shares

Issue of shares
The company may issue more than 1 class of shares.

The company may issue shares that—

(a) are redeemable; or

(b) confer preferential rights to distribution of capital or income; or
(¢) confer special, limited, or conditional voting rights; or

(d) do not confer voting rights.

Procedure for issue of shares

The company may issue shares in accordance with the procedure set out in
subclauses (2) to (4).

The company may issue shares—

(a) pursuant to an offer made to all shareholders proportionally that, if
accepted by all shareholders, would not affect the relative voting or
distribution rights, on such terms as the directors think fit (including
issuing shares without consideration or instead of dividends); or

(b) to shareholders or any other persons for a consideration determined by the
directors.

If an offer is made to all shareholders, the shareholders must have a reasonable
opportunity to consider and respond to the offer.

If shares are issued under subclause (2)(b), the directors must use reasonable
endeavours to obtain the best price reasonably obtainable for the shares.

Transfer of shares

Transfer of shares
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The shares of the company are transferable by entry in the share register in
accordance with clause 11.

However, the transferability of a share is subject to—
(a) the terms of issue of the share; and
(b) the right of the directors to refuse registration under clause 11(4).

The personal representative of a deceased shareholder may transfer a share even
though the personal representative is not a shareholder at the time of transfer.

Procedure for transfer of shares
For the transfer of shares, a form of transfer signed by the shareholder or the
shareholder’s agent or attorney must be delivered to the company.

If a share certificate has been issued, the company must not register a transfer
of shares unless the transfer form is accompanied by—

(a) the share certificate relating to the shares; or

(b) the evidence as to its loss or destruction and, if required, an appropriate
indemnity.

Subject to subclause (4), the company must without delay on receiving a

properly executed transfer form that complies with subclause (2) enter the name

of the transferee in the share register as the holder of the shares.

If any amount is due and payable by the transferring shareholder to the
company, the directors may, within 30 working days after receiving the transfer,
resolve to refuse to register the transfer.

If the directors resolve under subclause (4) to refuse to register a transfer, they
must give the transferor notice of the refusal within 5 working days after the
date of the resolution.

If shares to which a share certificate relates are to be transferred, and the share
certificate is sent to the company to enable the registration of the transfer, the
share certificate must be cancelled and no further share certificate issued except
at the request of the transferee.

Shareholders

Shareholders entitled to receive dividends
The shareholders who are entitled to receive dividends are,

(a) ifthe directors fix a date for this purpose, those shareholders whose names
are registered in the register on that date; or

(b) if the directors do not fix a date, those shareholders whose names are
registered in the share register on the day on which the dividend is
approved.
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A date fixed under subclause (1)(a) must not be more than 30 working days
before the date on which it is proposed to pay the dividend.

Shareholders entitled to attend shareholder meeting
The shareholders who are entitled to receive notice of a meeting of shareholders
are,

(a) ifthe directors fix a date for this purpose, those shareholders whose names
are registered in the register on that date; or

(b) if the directors do not fix a date, those shareholders whose names are
registered in the share register at the close of business on the day
immediately preceding the day on which the notice is given.

A date fixed under subclause (1)(a) must not be more than 30 working days
before the date on which the meeting is to be held.

Before a meeting of shareholders, the company may prepare a list of
shareholders entitled to receive notice of the meeting that—

(a) is arranged in alphabetical order; and

(b) shows the number of shares held by each shareholder;
(1) if a date has been fixed under subclause (1)(a), as at that date; or

(i) ifno such date has been fixed, as at the close of business on the day
immediately preceding the day on which notice is given.
A person (“P”’) named in a list prepared under subsection (3) is entitled to attend
the meeting and vote in respect of the shares shown opposite P’s name in person
or by proxy, except to the extent that—
(a) P has, since the date on which the shareholders entitled to receive notice
of the meeting were determined, transferred any of P’s shares to some
other person; and

(b) the transferee of those shares has—
(1) been registered as the holder of the shares; and

(i) requested, before the commencement of the meeting, that the
transferee’s name be entered on the list prepared under subclause
(3).
A shareholder may, on giving notice of not less than 2 working days, examine
any list prepared under subclause (3) during normal business hours at the
registered office of the company.

Dividends

Subject to compliance with the solvency test and the terms of issue of any
shares, the company may pay a dividend to shareholders—
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(a) of the same amount in respect of each share of the same class, if the
payment of the dividend is authorised by the directors; or

(b) on any other basis, with the prior approval of all shareholders.

Distributions to shareholders
No dividend or other distribution by the company bears interest unless the
applicable terms of issue of a share expressly provide for interest to be paid.

A dividend or other distribution that is unclaimed for 1 year after the due date
for payment may be invested or otherwise applied by the directors for the benefit
of the company until claimed.

The company is entitled to mingle an unclaimed distribution with other money
of the company and is not required to hold it or treat it as being impressed with
a trust but, subject to compliance with the solvency test, must pay the
distribution to the person producing evidence satisfactory to the directors of
entitlement to receive it.

Company acquisition of its own shares, etc

Company may acquire its own shares
Subject to compliance with the solvency test, the company may agree to acquire
its own shares from a shareholder—

(a) pursuant to an offer to acquire shares made to all holders of shares of the
same class that would, if accepted by all persons to whom the offer is
made, leave unaffected relative voting and distribution rights; or

(b) on any other basis, with the prior approval of shareholders by special
resolution.

If the company acquires its own shares, those shares are cancelled immediately
on acquisition.

Company may provide financial assistance for purchase of its own shares
The company may, in accordance with section 44 of the Act, provide financial
assistance to a person for the purpose of, or in connection with, the purchase of
a share issued or to be issued by the company.

Part 3—Compulsory acquisition of shares

Notice of compulsory acquisition of minority holdings

A shareholder who holds not less than 90% of the voting shares of the company
(the “majority shareholder””) may give a notice (the “purchase notice”) to the
other holders of voting shares (the “minority shareholders”) that complies with
clause 20, requiring the minority shareholders to sell their voting shares to the
majority shareholder.
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The majority shareholder must also—

(a) give the purchase notice to the company; and

(b) give public notice that the purchase notice has been given.

The majority shareholder may give a purchase notice at any time within 6

months after the majority shareholder first becomes interested in not less than
90% of the voting shares of the company.

Price for voting share

The majority shareholder must pay a price for each voting share that is—

(a) equal to the highest price paid for a voting share by that majority
shareholder in an arm’s length sale and purchase of those shares during
the 6-month period ending on the date on which the majority shareholder
first became interested in not less than 90% of the voting shares; or

(b) ifthe majority shareholder so elects, a price to be fixed by an independent
arbitrator.

The majority shareholder must request the directors of the company to nominate

an independent arbitrator if subclause (1)(b) applies.

If the directors fail to do so within 10 working days after receiving a request

under subclause (2), the majority shareholder may nominate an arbitrator.

Requirements for purchase notice (price already determined)
This clause applies if the price is determined under clause 19(1)(a).

The purchase notice must—
(a) specify the name of the majority shareholder; and

(b)  specify the date on which the majority shareholder first became interested
in not less than 90% of the voting shares; and

(c) specify the price to be paid for each voting share; and

(d) specify a date (the “transfer date”) not less than 20 working days after the
date of the purchase notice on which the price will be paid and the shares
acquired by the majority shareholder; and

(e) advise the minority shareholder that no payment will be made to the
shareholder until any share certificate issued in respect of the voting
shares has been delivered to the company; and

(f)  require the minority shareholder to specify the method of payment of the
price; and

(g) advise the minority shareholder that payment may be made by cheque to
be collected from the company at a specified address, or posted to a postal
address specified by the shareholder, and may provide for other payment
options.
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The majority shareholder must certify that the price accords with the
requirements of clause 19(1)(a).

The date for holding the arbitration must not be less than 60 working days after
the date on which the purchase notice is given to the minority shareholders.

Requirements for purchase notice (price to be fixed by arbitrator)

This clause applies if the price is to be fixed under clause 19(1)(b) by an
arbitrator.

The purchase notice must specify—

(a) the name of the majority shareholder; and

(b) the date on which the majority shareholder first became interested in not
less than 90% of the voting shares; and

(c) the name of the arbitrator and the date and place at which the arbitration
is to be held; and

(d) the rights of the minority shareholders under clause 22.

Court appointment of arbitrator
This clause and clauses 23 and 24 apply if the purchase price is to be fixed by
an arbitrator.

If any minority shareholder considers that the arbitrator nominated under the
purchase notice is not suitably qualified or is not independent, the minority
shareholder may give notice to the company within 10 working days requiring
the company to apply to the Court for the appointment of another person as
arbitrator.

If the company receives a notice under subclause (2), it must without delay
apply to the Court for the appointment of an arbitrator.

In this clause, “Court” means the High Court of Eswatini.

Conduct of arbitration

Each minority shareholder is entitled to attend the arbitration and to be heard,
in person or by a representative (who may, but need not, be a legal practitioner
or a chartered accountant).

The arbitrator must expeditiously determine a fair and reasonable price per share
for the shares to be acquired.

The price must not include any discount or premium to reflect—

(a) the size of the parcels of shares to be acquired; or

(b) the circumstances of the acquisition.

The costs of the arbitration must be paid by the majority shareholder.

39



24.

25.
(1)

)
3)

4

Notice of determination of price by arbitrator
Within 10 working days after the date of the arbitrator’s determination of the
price, the company must give a notice to each minority shareholder that—

(a) advises the shareholder of the price determined by the arbitrator; and

(b) specifies a date (the “transfer date”) not less than 20 working days after
the date of the notice on which the price will be paid and the shares
acquired by the majority shareholder; and

(c¢) advises the minority shareholder that no payment will be made to the
shareholder until any share certificate issued in respect of the voting
shares has been delivered to the company; and

(d) requires the minority shareholder to specify the method of payment of the
price; and

(e) advises the minority shareholder that payment may be made by cheque to
be collected from the company at a specified address, or posted to a postal
address specified by the shareholder, and may provide for other payment
options.

Requirements on transfer date
On the transfer date—

(a) the majority shareholder must pay (in cleared funds) the full amount of
the price for all voting shares held by minority shareholders to the
company to be held on trust by the company for the benefit of those
shareholders; and

(b) all voting shares held by minority shareholders are deemed to be
transferred to the majority shareholder on payment to the company in
accordance with paragraph (a); and

(c¢) the company must register the majority shareholder as the holder of those
shares despite any outstanding share certificates in respect of those shares.

Subject to subclause (5), within 5 working days after the transfer date the
company must pay each minority shareholder the price for that shareholder’s
voting shares, by the method specified by the shareholder.

If the shareholder has specified that a cheque will be collected from the
company by that shareholder, the cheque must be held ready for collection from
that date.

If the company fails to make a payment, or to make it available for collection,
the company must pay interest to the shareholder from the due date to the date
on which the payment is made, or is made available for collection, at the rate of
15% per annum, accruing daily and compounding monthly.
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If a share certificate has been issued in respect of voting shares held by a
minority shareholder, no payment may be made to that minority shareholder
until the minority shareholder delivers to the company—

(a) the share certificate; or

(b) evidence as to its loss or destruction and, if required, an appropriate
indemnity.

Part 4—Exit rights

When exit rights apply
Subject to subclause (2), clauses 27 to 32 apply to a shareholder (the “acquirer’)
who—

(a) makes an acquisition (the “acquisition”) of an interest in the voting shares
in the company (the “voting shares”); and

(b) before the acquisition had an interest in less than 50% of the voting shares;
and

(c) after the acquisition has an interest in 50% or more of the voting shares.
However, clauses 27 to 42 do not apply to an acquirer if the acquirer is exempted
by a special resolution of holders of voting shares other than—

(a) voting shares in which the acquirer is interested; and

(b) voting shares in which any other person is interested who is interested in
not less than 50% of the voting shares.

Acquirer must give notice to company

An acquirer must, within 10 working days of first becoming a shareholder to

which this clause applies, give notice to the company that complies with

subclause (2).

The notice must—

(a) advise the company that the acquirer is a shareholder to whom this clause
applies; and

(b) identify the holders of all voting shares in which the acquirer is interested
and the number of voting shares that each holds in which the acquirer is
interested; and

(c) offer to purchase all voting shares in which the acquirer is not interested
(the remaining shares); and

(d) contain the information set out in subclause (3); and

(e) specify in accordance with clause 28 the terms on which the acquirer
offers to purchase the remaining shares; and
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(f) be accompanied by an independent report that complies with clause 29;
and

(g) Dbe dated; and

(h) be signed by the acquirer or, if the acquirer is a corporate body, a director
of the acquirer.

The notice must—

(a)  specify the highest price paid for any voting shares in the company by the
acquirer, or by any person holding shares in which the acquirer is
interested, from the date of 6 months before the date on which the acquirer
first became a person to whom this clause applies up to the date of the
notice; and

(b) if any voting shares in which the acquirer is interested were acquired
during this period for a non-cash consideration, describe that
consideration and state an assessment of the cash value to which that
consideration corresponds; and

(c) specify the rights of the remaining shareholders under clause 31.

Terms of purchase of remaining shares
The notice must—

(a) specify the consideration offered by the acquirer for each remaining share,
which may, but need not, be a cash consideration; and

(b) specify the date (the “transfer date”) on which the acquirer will provide
the consideration for any remaining shares in respect of which the offer is
accepted.

The transfer date must not be less than 20 working days nor more than 40
working days from the date on which the notice is given to the company.

Independent report
A notice given under clause 27 must be accompanied by a report that—

(a) is made by an independent, appropriately qualified person previously
approved by the company; and

(b) complies with subclause (2).

The report must confirm that the consideration offered is a fair and reasonable
consideration for a voting share in the company, without any discount or
premium to reflect the size of the parcels of shares to be acquired or the
circumstances of the acquisition.

Notice to holders of remaining shares
Within 10 working days of receiving a notice given under clause 27, the
company must forward the notice to all holders of remaining shares.
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The notice forwarded to holders of remaining shares may, but need not, be

accompanied by—

(a) additional information provided by the directors in relation to the offer;
or

(b) arecommendation by the directors as whether or not the offer should be
accepted.

Without delay after forwarding the notice, the company must give public notice

of the notice.

Rights of holder of remaining shares

A shareholder to whom notice is given under clause 30—

(a) isnot required to accept the offer:

(b) may accept the offer by notice in writing to the company within 20
working days after the date on which the notice was given to the
shareholder.

If a shareholder gives notice accepting an offer in accordance with subclause

(1)(b), there is concluded a contract between the acquirer and the shareholder

for the purchase by the acquirer of the remaining shares held by that shareholder

on the specified transfer date and for the specified consideration.

Acquirer’s failure to give notice precludes exercise of voting rights

If a shareholder to whom this clause applies fails to give the notice required
under clause 27 within the time specified by that clause, no voting rights may
be exercised in respect of any shares in which the acquirer is interested until the
notice has been given.

If a person who is not a shareholder becomes interested in 40% or more of the
voting shares of the company, no voting rights may be exercised in respect of
any shares in which that person is interested unless that person—

(a) is exempted by a special resolution under clause 26(2); or

(b) undertakes to the company to make an offer as if that person were an
acquirer, and complies with that undertaking.

Part 5—Shareholder meetings

Shareholder meetings
Clauses 34 to 47 set out the procedure for meetings of shareholders.

A meeting of shareholders may determine its own procedure to the extent that
it is not governed by these provisions.

Notice of meeting
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A company must give written notice of a meeting of shareholders to—
(a) every shareholder entitled to receive notice of the meeting; and
(b) every director; and

(c) the auditor, if any.

The notice must—

(a) be given not less than 10 working days before the meeting; and
(b) setout—

(1) the nature of the business to be transacted at the meeting in enough
detail to enable a shareholder to make a reasoned judgment in
relation to it; and

(i1) the text of any special resolution to be submitted to the meeting.

If a meeting of shareholders is adjourned for less than 30 working days, it is not
necessary to give notice of the time and place of the adjourned meeting other
than by announcement at the meeting that it is adjourned.

Irregularity in notice or accidental omission of notice

An irregularity in a notice of meeting is waived if—

(a) all the shareholders entitled to attend and vote at the meeting attend the
meeting without protest as to the irregularity; or

(b) all those shareholders agree to the waiver.

An accidental omission to give notice of a meeting to a shareholder, or a

shareholder’s failure to receive notice of a meeting, does not invalidate the

proceedings at the meeting.

Methods of holding meetings
A meeting of shareholders may be held either

(a) by a number of shareholders, who constitute a quorum, being assembled
together at the place, date, and time appointed for the meeting; or

(b) by means of audio, or audio and visual communication by which all
shareholders participating and constituting a quorum may simultaneously
hear each other throughout the meeting.

Quorum

Subject to subclause (3), no business may be transacted at a meeting of
shareholders if a quorum is not present.

A quorum for a meeting of shareholders is present if shareholders or their
proxies are present who are between them able to exercise a majority of the
votes of the votes to be cast on the business to be transacted at the meeting.
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If a quorum is not present within 30 minutes after the time appointed for the
meeting, the meeting is adjourned to the same day in the following week at the
same time or place, or to such other date, time, and place as the directors may
appoint.

If, at the adjourned meeting, a quorum is not present within 30 minutes after the
time appointed for the meeting, the shareholders present or their proxies are a
quorum.

Chairperson
If the directors have elected a chairperson of the directors, and that person is
present at a meeting of shareholders, he or she must chair the meeting.

If there is no chairperson of directors or if the chairperson of directors is not
present within 15 minutes after the time appointed for the commencement of the
meeting, the shareholders present may choose 1 of themselves to chair the
meeting.

Voting

Unless a poll is demanded, voting at a meeting of shareholders must take place

by—

(a) voting by voice or show of hands, whichever the chairperson determines;
or

(b) if the meeting is held by audio or audio and visual communication, by
shareholders signifying their assent or dissent by voice.

A declaration by the chairperson of the meeting that a resolution is carried by
the requisite majority is conclusive evidence of that fact unless a poll is
demanded in accordance with clause 40.

The chairperson of a shareholders’ meeting does not have a casting vote.

Poll
At a meeting of shareholders a poll may be demanded by—

(a) not fewer than 5 shareholders having the right to vote on the question at
the meeting; or

(b) a shareholder or shareholders representing not less than 10% of the total
voting rights of all shareholders having the right to vote on the question
at the meeting.

A poll may be demanded either before or after a vote is taken on a resolution.

If a poll is taken, votes must be counted according to the votes attached to the
shares of each shareholder present and voting.

Votes of joint shareholders
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If 2 or more persons are registered as the joint holders of a share, the vote of the
person named first in the share register and voting on a matter must be accepted
to the exclusion of the votes of the other joint holders.

Proxies

A shareholder may exercise the right to vote either by being present in person
or by proxy.

A proxy for a shareholder is entitled to attend and participate in a meeting of
shareholders as if the proxy were a shareholder.

A proxy must be appointed by notice in writing signed by the shareholder.

The notice must state whether the appointment is for a particular meeting or for
a specified term.

No proxy is effective in relation to a meeting unless a notice of appointment is
given to the company at least 24 hours before the start of the meeting.

Corporations may act by representatives

A corporation that is a shareholder may appoint a representative to attend a
meeting of shareholders on its behalf by notice in writing signed by a director
or secretary of the corporation.

The notice must state whether the appointment is for a particular meeting or for
a specified term.

Postal votes
A shareholder may exercise the right to vote at a meeting by casting a postal
vote in accordance with this clause.

The notice of a meeting at which shareholders are entitled to cast a postal vote
must state the name of the person authorised by the directors to receive and
count postal votes at that meeting.

A shareholder may cast a postal vote on all or any of the matters to be voted on
at the meeting by sending a notice of the manner in which the shareholder’s
shares are to be voted to a person authorised to receive and count postal votes
at that meeting.

A notice under subclause (3) must reach the person authorised to receive it not
later than 48 hours before the start of the meeting.

A shareholder who has submitted a postal vote on any resolution—
(a) may attend and speak at the meeting; but
(b) must not vote on that resolution in person at the meeting.

Duty of person authorised to receive and count postal votes
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If no person has been authorised to receive and count postal votes at a meeting,
or if no person is named as being so authorised in the notice of meeting, every
director is authorised to do so.

The person authorised to receive and count postal votes at a meeting must—

(a) collect together all postal votes received by him or her or the company;
and

(b) in relation to each resolution to be voted on at the meeting, count—

(1) the number of shareholders voting in favour of the resolution and the
number of votes cast by each shareholder in favour of the resolution;
and

(i) the number of shareholders voting against the resolution and the
number of votes cast by each shareholder against the resolution; and

(c) sign a certificate that—
(1) certifies that he or she has carried out the duties set out in paragraphs
(a) and (b); and
(i1) sets out the results of the counts required by paragraph (b); and
(d) ensure that the certificate is given to the chairperson of the meeting.

Duty of chairperson in relation to postal votes
If a vote is taken at a meeting on a resolution on which postal votes have been
cast, the chairperson of the meeting must—

(a) ona vote by a show of hands, count each shareholder who has submitted
a postal vote for or against the resolution; and

(b) on a poll, count the votes cast by each shareholder who has submitted a
postal vote for or against the resolution.

The chairperson must call for a poll on a resolution on which postal votes have
been cast if the chairperson believes that on a poll the result may be different
from that obtained on a show of hands.

The chairperson must ensure that any certificate of postal votes is annexed to
the minutes of the meeting.

Written resolution of shareholders

A resolution in writing signed by shareholders, who together hold not less than
75% of the votes entitled to be cast on that resolution at a meeting of
shareholders, is as valid as if it had been passed at a meeting of those
shareholders.

Any such resolution may consist of several documents (including fax or other
similar means of communication) in like form each signed or assented to by 1
or more shareholders.
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The company need not hold an annual meeting if everything required to be done
at that meeting (by resolution or otherwise) is done by resolution in accordance
with subclause (1).

Within 5 working days of a resolution being passed under subclause (1), the
company must send a copy of the resolution to every shareholder who did not
sign it.

A resolution may be signed under subclause (1) without any prior notice being
given to the shareholders.

Minutes
The directors must ensure that minutes are kept of all proceedings at meetings
of shareholders.

Minutes that have been signed correct by the chairperson of the meeting are
prima facie evidence of the proceedings at the meeting.

Part 6—Directors

Number of directors
The minimum number of directors is 2.

The maximum number of directors is 10.

The shareholders may by ordinary resolution vary the minimum or maximum
numbers of the directors.

Appointment and removal of directors

A director may be appointed or removed by ordinary resolution passed at a
meeting called for the purpose, or by a written resolution in accordance with
clause 47.

Term of office
The resolution appointing a director may specify the period for which the
director is to hold office.

A director appointed by resolution specifying the term of appointment ceases to
hold office on the expiry of that term unless he or she is reappointed.

When director vacates office
A director vacates office if he or she—

(a) is removed from office in accordance with clause 50; or
(b) ceases to hold office under clause 51(2); or
(c) resigns in accordance with sections 78 and 79 of the Act; or
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(d) becomes disqualified from being a director under section 74 of the Act;
or

(e) dies; or
(f) isabsent from 3 consecutive meetings of the directors without leave being

granted by a resolution of directors, and the directors resolve that the
director has vacated office.

Casual vacancies
The directors may appoint any person to be a director to fill a casual vacancy
until the next annual meeting of the company.

Delegation by directors
The directors may delegate any of their powers that may be lawfully delegated
to a committee of directors, or to a director or employee of the company.

The directors must monitor, by means of reasonable methods properly used, the
exercise of powers by any delegate.

The provisions of this constitution relating to proceedings of directors also apply
to proceedings of any committee of directors, except to the extent that the
directors determine otherwise.

Indemnity and insurance

Subject to section 100 of the Act, the company may provide an indemnity or
purchase insurance for a director of the company or a related company with the
approval of—

(a) the directors, but no director may vote on a resolution concerning an
indemnity or insurance to be provided for him or her; or

(b) the shareholders by ordinary resolution, but no director may vote on a
resolution concerning an indemnity or insurance to be provided for him
or her; or

(c) all shareholders under section 61.

In subclause (1),
“director” includes—

(a) a person referred to in section 95(1) of the Act (Extended meaning of
director for purposes of liability); and

(b) aformer director;

“indemnify” includes relieve or exclude from liability, whether before or after
the liability arises; and “indemnity” has a corresponding meaning.

Remuneration of directors
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Directors may receive remuneration and other benefits from the company with
the approval of—

(a) the directors, but no director may vote on a resolution relating to
remuneration or other benefits to be provided for him or her; or

(b) the shareholders by ordinary resolution, but no director may vote on a
resolution relating to remuneration or other benefits to be provided for
him or her; or

(c) all shareholders under section 61.

Use of company information
This clause authorises the use of company information for the purposes of
section 90(2)(a) of the Act.

A director may disclose, use, or act upon company information if—

(a) such disclosure or use is authorised by any contract of employment
entered into between that director and the company; and

(b) the relevant terms of the contract have been approved by the shareholders
by ordinary resolution.

Disclosure of interests

Directors’ interests register
The company must—

(a) maintain an interests register; and

(b) permit any director or shareholder to inspect the interests register as if it
were a company record which directors and shareholders are entitled to
inspect under section 146 of the Act.

The annual report of the company must contain all entries made in the interests
register in the course of the accounting period to which the report relates.

Contents of interests register
The directors must enter in the interests register details of any—

(a) indemnity or insurance provided for a director under clause 55; and

(b) details of any remuneration or other benefits provided to a director under
clause 56; and

(c) contract of employment to which clause 57(2)(a) relates; and
(d) disclosure by a director under clause 60.

Disclosure of interest in company transaction
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A director who is in any way, directly or indirectly, materially interested in a
transaction or proposed transaction with the company, must within 10 working
days after becoming aware of that interest—
(a) disclose that interest in writing to the directors; and
(b) ensure that the details of that disclosure are entered in the interests

register.
A director may disclose to the other directors, and enter in the interests register,
a general disclosure that the director is a director or employee or shareholder of
another company, or is otherwise associated with another company or another
person.
Disclosure under subclause (2) is disclosure of the director’s interest in any
transaction entered into with that other company or person for the purpose of
subclause (1).

Directors’ meetings

Procedure at meetings of directors

Clauses 62 to 68 set out the procedure to be followed at meetings of directors.
Subject to subclause (1), a meeting of directors may determine its own
procedure.

Chairperson

The directors may elect 1 of their number as chairperson of directors and may
determine the period for which the chairperson is to hold office.

If no chairperson is elected, or if at a meeting of directors the chairperson is not
present within 5 minutes after the time appointed for the commencement of the
meeting, the directors present may choose 1 of their number to be the
chairperson of the meeting.

Notice of meeting
A director or, on the request of a director, an employee may convene a meeting
of directors by giving notice in accordance with this clause.

Not less than 24 hours’ notice of a meeting of directors must be given to every
director who is in Eswatini or who may be readily contacted outside Eswatini.

An irregularity in the notice of a meeting is waived if—

(a) all directors entitled to receive notice of the meeting attend the meeting
without protest as to the irregularity; or

(b) all directors entitled to receive notice of the meeting agree to the waiver.

Methods of holding meeting
A meeting of directors may be held either—
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(a) by a number of the directors who constitute a quorum being assembled
together at the place, date, and time appointed for the meeting; or

(b) by means of audio, or audio and visual, communication by which all
directors participating and constituting a quorum may simultaneously
hear each other throughout the meeting.

Quorum
A quorum for a meeting of directors is;

(a) if there are 2 directors, both directors:
(b) if there are more than 2 directors, a majority of the directors.

No business may be transacted at a meeting of directors unless a quorum is
present.

Voting

Each director has 1 vote.

The chairperson has a casting vote.

A resolution of the directors is passed if—

(a) itis agreed to by all directors present without dissent; or
(b) amajority of the votes cast are in favour.

A director present at a meeting is presumed to have agreed to, and to have voted
in favour of, a resolution of the directors unless he or she expressly dissents
from or votes against the resolution at the meeting.

Minutes
The directors must ensure that minutes are kept of all proceedings at meetings
of directors.

Unanimous resolution

A resolution in writing signed or assented to by all directors is as valid and
effective as if it had been passed at a meeting of the directors duly convened
and held.

Any such resolution may consist of several documents (including fax or other
similar means of communication) in like form, each signed or assented to by 1
or more directors.

A copy of any such resolution must be entered in the minute book of the
directors’ meetings.

Managing director

Directors may appoint managing director
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The directors may, from time to time, appoint a director of the company as
managing director for such period and on such terms as they think fit.

Subject to the terms of a managing director’s appointment, the directors may, at
any time, cancel the appointment of a director as managing director.

A director who holds office as managing director ceases to hold office as
managing director if he or she ceases to be a director of the company.

Delegation to managing director

The directors may delegate to the managing director, subject to any conditions
or restrictions that they consider appropriate, any of their powers that may be
lawfully delegated.

The directors may at any time withdraw or vary the delegation.

The delegation of a power of the directors to the managing director does not
prevent the exercise of the power by the directors, unless the terms of the
delegation expressly provide otherwise.

Remuneration of managing director and executive directors
The managing director may be paid such remuneration as he or she may agree
with the directors.

A director (other than the managing director) who is employed by the company
may be paid such remuneration as may be agreed between that director and the
other directors.

Remuneration payable under this clause may be paid by way of salary,
commission, participation in profits, or any combination of those methods, or
any other method of fixing remuneration.

Part 7—Liquidation

Resolution to appoint liquidator

The shareholders may resolve to appoint a liquidator by special resolution.

The directors may resolve to appoint a liquidator if they consider that the
company is unable to meet its debts as they become due in the normal course of
business.

Distribution of surplus assets

The surplus assets of the company available for distribution to shareholders after
all creditors of the company have been paid must be distributed in proportion to
the number of shares held by each shareholder, subject to the terms of issue of
any shares.
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(2) The liquidator may, with the approval of a special resolution, distribute the
surplus assets of the company among the shareholders in kind.

3) For the purposes of subclause (2), the liquidator may—

(a) setsuch value as he or she considers fair on the property to be distributed;
and

(b) determine how the division of the property will be carried out as between
shareholders or different classes of shareholders.
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Schedule 5
Procedure for minority buy-out

Buy-out notice

A shareholder (S) who is entitled to require the company to buy S’s shares under
section 64 may give the company a buy-out notice (the “buy-out notice”)
requiring it to do so.

Time for giving buy-out notice
S must give the buy-out notice,

(a) if the resolution triggering the buy-out right was passed at a meeting of
shareholders, within 10 working days after the meeting; or

(b) if the resolution was passed in lieu of a meeting, within 10 working days
of the date on which the company gave notice of the resolution to S.

How company must respond to buy-out notice
Within 20 working days after receiving the buy-out notice, the company must—

(a) do I of the following:
(i) agree to buy the shares; or
(i) arrange for some other person to buy them; or

(ii1) arrange for the shareholders’ resolution triggering the buy-out to be
rescinded; or

(iv) decide not to take the action concerned; and
(b) give S written notice of the decision (the “decision notice”).

Decision notice must nominate buy-out date and price

If the company agrees to buy the shares, the decision notice must nominate—
(a) the buy-out date; and

(b) the buy-out price.

The buy-out date must not be earlier than 10 working days, nor later than 20
working days, after the company gives S the decision notice.

The buy-out price must be fair and reasonable, that is, a fair and reasonable price
for a share in the company as at the buy-out date, disregarding—

(a) any premium or discount in respect of the number of shares to be bought;
and

(b) the fact that the shares are being bought under section 63; and

55



(1)
@)
3)

(1)
@)
(1)
@)

(1)

)

(c) the effect or likely effect on the company and the value of its shares of the
resolution triggering the buy-out right.

Transfer of shares on buy-out date if no objection
Unless S objects to the nominated buy-out price, on the buy-out date—

(a) the shares are transferred to the company; and

(b) subject to compliance with the solvency test, the company must pay the
nominated buy-out price.

Objection to nominated buy-out price
S may object that the nominated buy-out price is not fair and reasonable by
giving the company a notice of objection (the “objection notice”).

S must give the objection notice to the company within 10 working days after
the company gives S the decision notice.
The company must—

(a) on the nominated buy-out date, pay S a provisional price for each share
that is the nominated buy-out price; and

(b) refer the question of what is a fair and reasonable price for determination
by an expert in accordance with clause 7.

Company must nominate expert to determine buy-out price

Within 10 working days after receiving the objection notice, the company must
give S a notice (the “nomination notice’’) nominating an independent expert to
determine the buy-out price.

If' S does not object to the expert nominated, that person must as expeditiously
as possible determine a fair and reasonable price for the shares.

Objection to nominated expert
S may object to the nominated expert on the grounds that he or she—

(a) 1is not independent; or
(b) does not have the appropriate expertise.

To object to the nominated expert, S must give the company a notice within 10
working days after receiving the nomination notice.

Court must appoint expert in case of objection
If S objects to the nominated expert, the company must without delay apply to
the Court for an order appointing an expert.

The Court may appoint—
(a) the nominated expert; or
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(b) an expert nominated by S; or

(c¢) any other independent person with the appropriate expertise as the Court
thinks fit.

On appointment by the Court, the person appointed must as expeditiously as
possible determine a fair and reasonable price for the shares

Expert’s determination of buy-out price is final
The expert’s determination is final and is made by the expert as an expert, not
as an arbitrator.

Adjustment for provisional buy-out price
If the price determined by the expert—

(a) exceeds the provisional buy-out price already paid, the company must,
subject to satisfying the solvency test, without delay pay the balance
owing to S:

(b) is less than the provisional buy-out price already paid, the company may
recover the excess paid from the shareholder.

The expert may award interest on any balance payable or excess to be repaid at
the rate that he or she thinks fit.

Purchase of shares by third party

Clauses 4 to 11 apply, with all necessary modifications, to a buy-out by a third
party arranged by the company as if references in those clauses were references
to the third party.

The company indemnifies a shareholder whose shares are bought by a third
party arranged by the company in respect of any loss suffered because of the
third party’s failure to buy the shares or to buy them at the nominated price or
the price determined by an expert, as the case may be.

Inability of company to pay buy-out price

Section 34 applies to the purchase of shares under this Schedule as if there were
a contract between the shareholder and the company for the purchase of the
shares in accordance with this Schedule.
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Schedule 6
Amalgamations

Companies may amalgamate
Two or more companies may amalgamate, and continue as 1 company, in
accordance with this Schedule.

Notice of proposed amalgamation
Each amalgamating company must—

(a) send a copy of the amalgamation proposal to every secured creditor of the
company; and

(b) give public notice of the proposed amalgamation that complies with
clause 3.

The steps set out in subclause (1) must be taken not less than 20 working days
before the amalgamation is proposed to take effect.

Content of public notice
The public notice required under clause 2(1)(b) must—

(a) state that any shareholder or creditor of an amalgamating company or any
person to whom an amalgamating company is under an obligation—

(1) may inspect the amalgamation proposal; and

(i) 1is entitled to be supplied on request with a free copy of the
amalgamation proposal; and

(b) state that inspection of the amalgamation proposal is available at the
registered offices of the amalgamating companies and any other specified
places, during normal business hours.

Registration of amalgamation proposal
For amalgamation, the following documents must be delivered to the Registrar
for registration:

(a) the amalgamation proposal;

(b) in respect of each amalgamating company, a certificate signed by the
directors certifying that the amalgamation proposal has been approved in
accordance with this Act and the company’s constitution;

(c) aconsent to be a director of the amalgamated company that is—
(1) in the prescribed form; and
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(i) signed by each person named in the amalgamation proposal as a
director of the amalgamated company.

Certificate of amalgamation

Without delay after receiving the documents specified in clause 4, the Registrar
must issue a certificate of amalgamation in the prescribed form.

If the amalgamation proposal specifies a date on which the amalgamation is
intended to become effective, the certificate of amalgamation must be expressed
to have effect on the specified date, and it does not matter that the Registrar has
received the documents on or before that date.

Effect of certificate of amalgamation
On the date shown in a certificate of amalgamation,

(a) the amalgamation is effective; and

(b) subject to section 11 (Name of company), the amalgamated company has
the name specified in the amalgamation proposal; and

(c) the amalgamated company is entitled to all of the property, rights, powers,
and privileges of each of the amalgamating companies; and

(d) the amalgamated company is subject to all the liabilities and obligations
of each of the amalgamating companies; and

(e) any proceeding already commenced by, or against, an amalgamating
company may be continued by, or against, the amalgamated company;
and

(f) a conviction, ruling, order or judgment in favour of, or against, an
amalgamating company may be enforced by or against the amalgamated
company; and

(g) any provisions of the amalgamation proposal that provide for the
conversion of shares or rights of shareholders in the amalgamating
companies have effect as proposed.

Registers

The Registrar of Land Titles or any other person with the function of
maintaining books or records, is not obliged, solely because an amalgamation
becomes effective, to change the name of an amalgamating company to that of
an amalgamated company in those books or register or in any documents.

An instrument (whether or not it is an instrument of transfer) is, in the absence
of evidence to the contrary, sufficient evidence that the property to which it
relates (“the property””) has become the property of an amalgamated company
if the instrument—

(a) is executed or purports to be executed by the amalgamated company; and

60



(1

)

3)

10.
(1

)

3)

(b) relates to property that was held immediately before the amalgamation by
an amalgamating company; and

(c) states that the property has become the property of the amalgamated
company by virtue of this Schedule.

Certificate by amalgamated company as to property
Without limiting clause 7, this clause applies if—

(a) any security issued by a person (an “issuer’) or any rights or interests in
property of any person (an “owner”) become, by virtue of this Schedule,
the property of an amalgamated company; and

(b) there is presented to the issuer or owner a certificate signed on behalf of
the amalgamated company stating that the security or the rights or
interests have, by virtue of this Schedule, become the property of the
amalgamated company.

On presentation of the certificate referred to in subclause (1)(b), the issuer or
the owner, as the case may be, must register the amalgamated company as the
holder of the security or as the person entitled to the rights or interests in the
property.

Subclause (2) has effect despite any other enactment or rule of law or the
provisions of any instrument.

No derogation from provisions of enactment relating to transfer of estate
or interest in land

Except as expressly provided, nothing in this Schedule derogates from the
provisions of any enactment relating to the transfer of an estate or interest in
land.

Power of Court in relation to amalgamations
A shareholder or creditor of an amalgamating company, or a person to whom
an amalgamating company is under an obligation, may apply to the Court for an
order under subclause (2) on the ground that giving effect to the amalgamation
proposal would unfairly prejudice the applicant.

On an application under subclause (1), the Court may make an order—
(a) directing that effect must not be given to the proposal; or
(b) modifying the proposal in the manner specified in the order; or

(c) directing the company or its directors to reconsider the proposal or any
part of it.

An order under subclause (2) may be made on any conditions that the Court
thinks fit.
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Schedule 7
Meetings of creditors

Part 1—Provisions that apply to meeting of creditors generally

Methods of holding meetings
A meeting of creditors may be held—

(2)
(b)

(©)

by assembling together those creditors entitled to take part who choose to
attend at the place, date, and time appointed for the meeting; or

by means of audio, or audio and visual, communication by which all
creditors participating can simultaneously hear each other throughout the
meeting; or

by conducting a postal ballot in accordance with clause 7 of those
creditors entitled to take part.

Notice of meeting
At least 5 working days before a creditors meeting, written notice must be sent
to every creditor entitled to attend and to any liquidator of—

(2)
(b)

(©)

the time and place of the meeting if it is to be held under clause 1(a); or
the time and method of communication for the meeting if it is to be held
under clause 1(b); or

the time and address for the return of voting papers if it is to be held under
clause 1(c).

Contents of notice
The notice of meeting must—

(a)

(b)
(©)

(d)

state the nature of the business to be transacted at the meeting in sufficient
detail to enable a creditor to form a reasoned judgment in relation to it;
and

set out the text of any resolution to be submitted to the meeting; and

include a voting paper in respect of each resolution and voting and mailing

instructions; and

state that, if a creditor votes by casting a postal vote in respect of a

resolution that is to be submitted to the meeting and a different resolution

is submitted to the meeting,—

(1) the creditor’s postal vote is invalid in respect of that different
resolution; but
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(i1) the creditor may vote, in respect of that different resolution, either
by being present in person or by proxy; and

(e) state the name of the person authorised to receive and count postal votes
in relation to the meeting.

Effect of irregularity, etc, in notice

An irregularity in the notice of a meeting of creditors, or failure to receive the

notice, does not invalidate anything done by the meeting if—

(a) the irregularity or failure is not material; or

(b) all the creditors entitled to attend and vote at the meeting attend without
protest to the irregularity or failure; or

(c) all those creditors agree to waive the irregularity or failure.

Adjournment of meeting

If the meeting of creditors agrees, the chairperson may adjourn the meeting from
time to time and from place to place.

An adjourned meeting must be held in the same place unless another place is
specified in the resolution for the adjournment.

If a meeting of creditors held under clause 1(a) or (b) is adjourned for less than
30 days, it is not necessary to give notice of the time and place of the adjourned
meeting other than by announcement at the meeting that it is adjourned.

Chairperson
The chairperson of a meeting held under clause 1(a) or (b) is—

(a) the liquidator, if appointed and present; or
(b) the liquidator’s nominee, if appointed and present.

If the liquidator or his or her nominee is not present, or there is no liquidator
acting, the creditors participating must choose 1 of their number to be
chairperson.

For a meeting held under clause 1(c), the person convening the meeting must
do everything necessary that would otherwise be done by the person chairing a
meeting.

Quorum
A quorum for a meeting of creditors is present when—

3 creditors who are entitled to vote or their proxies are present or have cast
postal votes; or

if the number of creditors entitled to vote is 3 or less, the creditors who are
entitled to vote or their proxies are present or have cast postal votes.

64



(1)

)

3)
(1)
@)
3)
@)

)

10.
(1

)

If a quorum is not present within 30 minutes after the time appointed for the
meeting, the meeting is adjourned to the same day in the following week at the
same time and place, or to such other date, time, and place as the chairperson
may appoint, and if, at the adjourned meeting, a quorum is not present within
30 minutes after the time appointed for the meeting, the creditors present or their
proxies are a quorum.

Voting

At any meeting of creditors or a class of creditors, other than a meeting to
approve a compromise under section 191, a resolution is adopted if a majority
in number and value of the creditors or class of creditors vote in favour of the
resolution.

At any meeting of creditors or a class of creditors for the purpose of approving
a compromise under section 191, a resolution is adopted if a majority in number
representing 75% of the value of the creditors or class of creditors vote in favour
of the resolution.

A creditor chairing the meeting does not have a casting vote.

Proxies
A creditor may vote either by being present in person or by proxy.

A proxy for a creditor is entitled to attend and speak at a meeting of creditors as
if the proxy were the creditor.

A creditor may appoint any person, including the liquidator, to act as the
creditor’s proxy.

A proxy must be appointed by notice in writing signed by the creditor and the
notice must state whether the appointment is for a particular meeting or a
specified term (which must not exceed 12 months).

No proxy is effective in relation to a meeting unless, not less than 2 working
days before the meeting, a copy of the notice of appointment is delivered to the
liquidator or, if there is no liquidator acting, to the person who gave the notice
convening the meeting.

Postal votes
A creditor entitled to vote at a meeting of creditors held under clause 1(a), (b),
or (c) may vote by casting a postal vote in relation to a matter to be decided at
the meeting.

If a creditor votes by casting a postal vote in respect of a resolution that is to be
submitted to the meeting and a different resolution is submitted to the
meeting,—
(a) the creditor’s postal vote is invalid in respect of that different resolution;
but
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(b) the creditor may vote, in respect of that different resolution, either by
being present in person or by proxy.

A creditor may cast a postal vote on all or any of the matters to be voted on at
the meeting by sending a marked voting paper to a person authorised to receive
and count postal votes in relation to that meeting, so as to reach that person not
less than 2 working days before the start of the meeting or, if the meeting is held
under clause 1(c), not later than the date named for the return of the voting paper.

If no person has been authorised to receive and count postal votes in relation to
a meeting, or if no person is named as being so authorised in the notice of the
meeting, every director or, if the company is in liquidation, the liquidator, is
deemed to be so authorised.

If a vote is taken at a meeting held under clause 1(a) or (b) on a resolution on
which postal votes have been cast, the person chairing the meeting must include
the results of voting by all creditors who have sent in a voting paper duly marked
as for or against the resolution.

Duty of person authorised to receive and count postal votes

A person authorised to receive and count postal votes in relation to a meeting
must—

(a) collect together all postal votes received by him or her; and

(b) inrelation to each resolution to be voted on—

(1) count the number of creditors or creditors belonging to a class of
creditors, as the case may be, voting in favour of the resolution and
determine the total amount of the debts owed by the company to
those creditors; and

(i) count the number of creditors or creditors belonging to a class of
creditors, as the case may be, voting against the resolution and
determine the total amount of the debts owed by the company to
those creditors; and

(c) sign a certificate—

(1) certifying that he or she has carried out the duties set out in
paragraphs (a) and (b); and

(i) stating results of the counts and determinations required by
paragraph (b); and

(d) ensure that the certificate required by paragraph (c) is presented to the
person chairing or convening the meeting.

A certificate given under subclause (1)(c) must be annexed to the minutes of the

meeting.

Record of attendance and minutes
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The chairperson of a meeting of creditors or, if the meeting is held under clause
1(c), the person convening the meeting must—

(a) ensure that an accurate record is kept of all creditors present or
represented at the meeting, including—
(1) the name of each creditor present or represented; and
(i) whether the creditor has made a claim, and the amount of the claim;

and

(ii1) whether the creditor has filed a proxy or is present in person; and
(iv) the total number of creditors present or represented; and

(b)  ensure that minutes are kept of all proceedings.

Records of attendance or minutes that have been signed as correct by the

chairperson or the person convening the meeting are prima facie evidence of the
details recorded and the proceedings of the meeting.

Body corporate may act by representative
A body corporate that is a creditor may appoint a representative to attend a
meeting of creditors on its behalf.

Procedure generally
Except as provided in this Schedule and in any regulations made under this Act,
a meeting of creditors may regulate its own procedure.

Effect of irregularity or defect

An irregularity or defect in the proceedings at a meeting of creditors does not
invalidate anything done by the meeting, unless the Court orders otherwise.
The Court may, on the application of a liquidator or a creditor of the company,

make an order under subclause (1) if it is satisfied that substantial injustice
would be caused if the order were not made.

Part 2—Provisions that apply to meeting of creditors of company in liquidation

16.

17.

Creditors entitled to vote
A person is not entitled to vote as a creditor unless, by the time the vote is taken,
the creditor has made a claim under Schedule 9 and either—

(a) the liquidator has admitted the claim wholly or in part either for payment
or for voting purposes; or

(b) the chairperson of the meeting of creditors allows the person to vote in
accordance with clause 17.

Chairperson has power to admit or reject claim for purposes of voting
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The chairperson of a meeting of creditors has the power to admit or reject a
claim for the purposes of voting at that meeting but his or her decision is subject
to appeal to the Court.

If the chairperson is uncertain as to whether a person is a creditor of the company
or as to the value of the person’s claim against the company, the company must
allow the person to vote subject to the vote being declared invalid in the event
of rejection of the claim for purposes of voting.

Liquidator must not solicit for proxies
Subject to a direction of a meeting of creditors, a liquidator must not solicit for
proxies.

Without limiting the orders that the Court may make, if a liquidator has not
complied with subclause (1), the Court may—

(a) order that the liquidator is not entitled to his or her remuneration:
(b) remove the liquidator from office:

(¢) declare any transaction entered into by the liquidator to be void or
overturn any vote, and grant any consequential relief that the Court thinks
fit.

Irregularity in notice of proxy

If anotice of proxy is irregular but the irregularity is not material, the liquidator
or chairperson of a meeting, as the case may be, may accept the proxy as being
valid for voting purposes, if he or she is satisfied that the proxy holder represents
the creditor.

Disqualification from voting

Subject to subclause (2), no person acting under a proxy may vote in favour of
or against any resolution that would place that person, either directly or
indirectly, in a position to receive any benefit out of the assets of the company
otherwise than as a creditor rateably with the other creditors of the company.

Any person who holds a proxy to vote for the appointment of a liquidator may
use the proxy to vote in favour of the appointment of himself or herself as
liquidator if it is not inconsistent with the terms of the proxy to do so.

Use of proxy by liquidator’s nominee

If a liquidator who holds a proxy cannot attend a meeting of creditors, he or she
may, in writing, nominate his or her business or professional partner (if the
liquidator is a member of a partnership) or a person in his or her employment to
use the proxy on his or her behalf and in such manner that the liquidator may
direct.
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(2) Nothing in subclause (1) authorises the person nominated to vote in a manner
that would be a contravention of clause 20 if the liquidator had acted under the
proxy personally.

69



70



(1)

2)

s216(2)

Schedule 8
Restrictions on prior execution process

Restriction on creditor’s right to complete execution process

Subject to subclause (2) and section 216(2), a creditor is not entitled to retain
the benefit of any execution process, distraint, or attachment over or against the
property of a company unless the execution process, distraint, or attachment is
completed before,

(a) in the case of a liquidator appointed by a resolution of shareholders, the
passing of the resolution or the date on which the creditor had notice of
the meeting at which the resolution was proposed, whichever occurred
earlier:

(b) in the case of a liquidator appointed by a resolution of directors, the
passing of the resolution or the date on which the creditor had notice of
the meeting at which the resolution was proposed, whichever occurred
first:

(¢) in the case of a liquidator appointed by the Court, the making of the
application for the appointment.

The Court may set aside the application of subclause (1) to the extent and on the
terms and conditions that the Court thinks fit.

When execution process is completed
For the purposes of clause 1,

(a) anexecution or distraint against personal property is completed by seizure
and sale; and

(b) an attachment of a debt is completed by receipt of the debt; and
(c) anexecution against land is completed by sale.

Good faith purchaser protected
Despite clause 1,

(a) aperson who, in good faith, purchases property of a company from a court
officer responsible for an execution process acquires a good title as
against the liquidator of the company; and

(b) a person who, in good faith, purchases property of a company on which
distress has been levied acquires a good title as against the liquidator of
the company.
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Section 280 not limited or affected
Nothing in clauses 1 to 3 limits or affects section 278.

Liquidator may require transfer of company property if court officer had

notice of appointment

The court officer responsible for an execution process in which company

property has been taken must deliver or transfer to the liquidator that property

(including any money received in satisfaction or partial satisfaction of an

execution or paid to avoid a sale of the property) if—

(a) before completion of the execution process, the court officer received
notice that the liquidator had been appointed; and

(b) the liquidator requires the delivery or transfer of the property.

The costs of the execution process are a first charge on any property or money

delivered or transferred to the liquidator under subclause (1) and the liquidator

may sell all or some of the property to satisfy that charge.

Court officer must retain proceeds of sale, etc for 10 working days

This clause applies where—

(a) property of a company is sold in an execution process in respect of a
judgment for a sum exceeding [000] (or such sum as may be prescribed);
or

(b) money is paid to the court officer responsible for the execution process to
avoid a sale.

The court officer must—

(a) retain the proceeds of sale or the money paid for 10 working days; and

(b) if, within that period, the court officer has notice of the liquidation, pay
the proceeds or money to the liquidator after deducting the costs of the
execution.

For the purposes of subclause (2), the court officer has notice of the liquidation

if he or she has notice,

(a) inthe case of a liquidator appointed by a resolution of shareholders, of the
meeting at which the resolution was proposed:

(b) in the case of a liquidator appointed by a resolution of directors, of the
meeting at which the resolution was proposed:

(c) in the case of a liquidator appointed by the Court, of the making of the
application for the appointment.

The liquidator who is paid money under subclause (2)(b) is entitled to retain it
as against the execution creditor.
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Court may set aside application of clause 5 or 6
The Court may set aside the application of clause 5 or 6 to the extent and on the
terms and conditions that the Court thinks fit.
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Schedule 9
Creditors’ claims

Part 1—Preliminary provisions

Admissible claims
Subject to subclause (2), a debt or liability may be admitted as a claim against a
company in liquidation, whether the debt or liability is—

(a) present or future; or
(b) certain or contingent; or
(c) an ascertained debt or a liability for damages.

Fines, monetary penalties, and costs to which clause 4 applies are not claims
that may be admitted against a company in liquidation.

Ascertainment of amount of claim
The amount of a claim must be ascertained as at the date and time of
commencement of the liquidation.

The amount of claim based on a debt or liability denominated in a currency other
than the currency of Eswatini must be converted into the currency of Eswatini
at the rate of exchange on the date of commencement of the liquidation.

Claim for unascertained amount
This clause applies if —

(a) aclaim is subject to a contingency; or

(b) aclaim is a claim for damages; or

(c) for some other reason, the amount of the claim is not certain.
The liquidator may—

make an estimate of the amount of the claim; or

refer the matter to the Court for a decision on the amount of the claim.

On the application of the liquidator, or of a claimant who is aggrieved by an
estimate made by the liquidator, the Court may determine the amount of the
claim as it thinks fit.

Fines and penalties
Nothing in this Act limits or affects the recovery of—

(a) afine imposed on a company, whether before or after the commencement
of its liquidation, for the commission of an offence; or
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(b) a monetary penalty payable to the [Government agency] imposed on the
company by the Court, whether before or after the commencement of its
liquidation, for breach of any enactment; or

(c) costs ordered to be paid by the company in relation to proceedings for the
offence or the breach.

Claims relating to debts payable after commencement of liquidation

A claim in respect of a debt that, but for the liquidation, would not be payable
until a date that is 6 months or more after the date of commencement of the
liquidation must be treated as a claim for the present value of the debt.

The present value of a debt must be determined by deducting from the amount
of the debt interest at the appropriate rate for the period from the date of
commencement of the liquidation to the date when the debt is due.

Part 2—Procedure for claims

Claims by unsecured creditors

A claim by an unsecured creditor against a company in liquidation must be made

in the prescribed form and must—

(a) contain full details of the claim; and

(b) identify any documents that evidence or substantiate the claim.

If the claimant identifies a document as evidencing or substantiating the claim,

the liquidator may require the claimant to produce it.

The liquidator—

(a) must, as soon as practicable, either admit or reject a claim in whole or in
part; and

(b) may revoke a decision to admit or reject a claim in whole or in part, if the
liquidator considers that the decision was wrong; and

(c) must record in writing any decision made under this subclause.

If a liquidator rejects a claim, whether in whole or in part, he or she must without

delay give the creditor written notice of the rejection.

The costs of making a claim under subclause (1) or producing a document under

subclause (2) must be met by the claimant.

Claim on behalf of employees

A person may make a claim on behalf of all or a number of employees of the
company.

A list setting out the names of the employees, and the amounts due to each of
them, must be attached to the claim.
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A claim made in compliance with this clause has the same effect as if a separate
claim had been made by each employee.

Notice to creditors to claim

Subject to the provisions of this Act, and unless otherwise ordered by the Court,
the liquidator may fix a certain time and date, which must not be less than 10
working days from the date of the notice, as the deadline for creditors of the
company to—

(a) make their claims; and

(b) establish any priority their claims may have under Part 4 of this Schedule.

The liquidator must give public notice of the deadline for claims.

Late claims

Subject to subclause (2), a creditor who fails to make a claim within the deadline
for claims must be excluded from the benefit of any distribution made before
the creditor’s claim is received.

A creditor whose late claim is admitted is entitled to receive the benefit of any
distribution from which the creditor was previously excluded if any assets
remain or, in the liquidator’s opinion, are likely to remain, available for
distribution.

Failure to establish priority within deadline for claims

Subject to subclause (2), a creditor who fails to establish priority for a claim
within the deadline for claims may not object to any distribution made before
the priority of the claim is established.

The liquidator may, in making any distribution after the claim is admitted, make
an assumption as to the priority that the claim may have and accord the creditor
the benefit of the distribution accordingly.

A creditor who established the priority of a claim after the deadline for claims
is entitled to receive the benefit of any distribution from which the creditor was
previously excluded if any assets remain or, in the liquidator’s opinion, are
likely to remain, available for distribution.

Dividends in respect of rejected claims

If a creditor applies for an order under section 272(1)(b) reversing or modifying
the decision of the liquidator to reject the creditor’s claim, the liquidator may
make provision for the dividend on the claim, and the probable cost of the
application in the event of the claim being admitted.

If notice of an application under section 272(1)(b) has not been given within the
time specified in the rules of court for appeals to the Court from a decision of
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the liquidator, the liquidator must exclude all claims that have been rejected
from participation in the dividend.

Costs of proceedings relating to liquidator’s decision on claim

On an application by a creditor for an order under section 272(1)(b) reversing
or modifying the decision of the liquidator to reject the creditor’s claim, the
Court may, if it thinks fit,—

(a) allow any costs of the creditor to be added to the claim:

(b) allow any costs of any party to the proceedings to be paid out of the assets
of the company as expenses of the liquidator:

(c) order any costs to be paid by any party to the proceedings other than the
liquidator.

Part 3—Secured creditors

Secured creditor’s options
A secured creditor has the option to —

(a) realise property subject to a charge or security interest, if entitled to do so
(“option 17); or

(b) value the property subject to the charge or security interest and claim in
the liquidation as an unsecured creditor for the balance due, if any
(“option 27); or

(c) surrender the charge or security interest to the liquidator for the general
benefit of the creditors and claim in the liquidation as an unsecured
creditor for the whole debt (“option 3”).

A secured creditor may exercise option 1 whether or not the creditor has
exercised option 2.

Realisation of property subject to charge or security interest
A secured creditor who realises property subject to a charge or security
interest—

(a) may, unless the liquidator has accepted a valuation and claim by the
creditor under clause 16, claim as an unsecured creditor for any balance
due after deducting the net amount realised:

(b) must account to the liquidator for any surplus remaining from the net
amount realised after satisfaction of the debt, including interest payable
in respect of that debt up to the time of its satisfaction, and after making
proper payments to the holder of any other charge over, or security
interest in, the property.
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Valuation of security

This clause applies if a secured creditor values the security and claims as an

unsecured creditor for the balance due, if any.

The valuation and any claim must be made in the prescribed form and—

(a) contain full details of the valuation and any claim; and

(b) contain full details of the charge or security interest, including the date on
which it was created; and

(c) identify any documents that evidence or substantiate the claim and the
charge or security interest.

If the claimant identifies a document as evidencing or substantiating the claim

and the charge or security interest, the liquidator may require the claimant to

produce it.

Procedure on claim by secured creditor after valuation of security

If a secured creditor makes a claim under clause 15, the liquidator must—
(a) accept the valuation and claim; or

(b) reject the valuation and claim, in whole or in part.

If the valuation and claim are rejected, in whole or in part, the creditor may
make a revised valuation and claim within 10 working days after receiving
notice of the rejection.

The liquidator may re-consider the rejection of a valuation and claim, in whole
or in part, and revoke or amend that decision.

If the liquidator ultimately accepts a valuation and claim, the liquidator may,
unless the secured creditor has realised the property, at any time redeem the
security on payment of the assessed value.

The liquidator must record in writing any decision that the liquidator makes
under this clause.

Liquidator may require secured creditor to elect option

The liquidator may at any time, by written notice, require a secured creditor,

within 20 working days after receipt of the notice, to—

(a) elect an option under clause 13(1); and

(b) if the creditor elects option 2 or 3, to exercise that option within the 20-
working day period.

If the creditor fails to comply with the notice, the creditor must be taken to
exercise option 3.

Subject to subclause (4), a creditor who exercises, or is taken to exercise, option
3 may—
(a)  withdraw the surrender and rely on the charge or security interest; or
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(b)  submit a new claim.

A creditor may exercise the right to withdraw a surrender or submit a new claim
only if—

(a) the creditor has obtained the leave of the Court; and

(b) complies with any conditions that the Court or the liquidator impose; and

(c) exercise the right before the liquidator has realised the property subject to
the charge or security interest.

Part 4—Preferential claims

Interpretation

In this Part, “holiday pay”, in relation to a person (“P”), means all sums payable
to P by the company that under any enactment, award, agreement, or contract
of service are payable to P by the company as holiday pay.

For the purposes of this Part, remuneration, in respect of a period of holiday or
absence from work through sickness or other good cause must be treated as
wages for services rendered to the company during that period.

First priority claims
The liquidator must first pay the following, in the order of priority in which they
are listed:

(a) the fees and expenses properly incurred by the liquidator in the process of
the liquidation and the liquidator’s remuneration:

(b) the reasonable costs of a person who applied to the Court for an order that
the company be put into liquidation, including the reasonable costs
incurred between lawyer and client in obtaining the order:

(c) the actual out-of-pocket expenses necessarily incurred by a liquidation
committee.

Second priority claims

After paying the claims listed in clause 19, the liquidator must next pay the

following claims (to the extent that they remain unpaid):

(a) subject to subclause (2), all wages or salary of any employee for services
provided to the company during the 4 months before the commencement
of the liquidation;

(b) subject to subclause (2), any holiday pay payable to an employee on the
termination of his or her employment before, or because of, the
commencement of the liquidation;
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(c) subject to subclause (2), any compensation for redundancy owed to an
employee that accrues before, or because of, the commencement of the
liquidation;

(d) subject to subclause (2), amounts deducted by the company from the
wages of an employee in order to satisfy obligations of the employee;

(e) contributions payable by the company to a superannuation scheme or
provident fund of an employee;

(f)  amounts due in respect of any compensation or liability for compensation
payable to an employee or his or her dependants that accrued before the
commencement of the liquidation;

(g) amounts that are preferential clams under section 263(2);

(h) all sums that by any other enactment must be paid in accordance with the
priority established by this clause.

The total sum to which priority is to be given under subclause (1)(a)-(e) must

not, in the case of any 1 employee, exceed the greater of—

(a) the equivalent of the employee’s wages for the 3 month period before the
commencement of liquidation; or

(b) [000] (or any greater amount that is prescribed at the commencement of
the liquidation).

Third priority claims

After paying the claims listed in clause 20, the liquidator must next pay the

following claims (to the extent that they remain unpaid):

(a) income and other tax payable by the company:

(b) deductions made by the company in respect of the earnings of employees
of the company:

(c) customs and excise duty payable by the company.

Ranking of claims in clauses 20 and 21

The claims listed in each of clauses 20 and 21 rank equally among themselves
and must be paid in full, unless there are insufficient assets to pay them, in which
case they abate in equal proportions.

The claims listed in each of clauses 20 and 21—

(a) have priority over the claims of any person that holds a charge or security
interest over personal property under any law when such charge or
security interest exists at the commencement of the liquidation; and

(b) ifnecessary, must be paid out of the assets subject to that security interest
(or their proceeds).
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To the extent that the claims listed in clauses 20 and 21 are paid out of assets
referred to in subclause (2)(b), the amount so paid is an unsecured debt due by
the company to the secured party.

Subrogation following payment of preferential claim

If a payment has been made to a person (“A”) on account of any preferential
claim set out in this Schedule out of money advanced by another person (“B”)
for that purpose, then B has, in a liquidation, the same right of priority in respect
of the money so advanced as A would have if the payment had not been made.

Priority given to person who distrains on goods

If a person has distrained on goods or effects of the company during the 20
working days before the commencement of the liquidation, the preferential
claims set out in this Schedule are a first charge on the goods or effects so
distrained, of the proceeds from their sale.

However, if any money is paid to a claimant under that charge, the person has
the same rights of priority as that claimant.

Part 5—Mutual credit and set off

Mutual credit and set off

This clause applies if there have been mutual credits, mutual debts, or other
mutual dealings between a company and a person claiming to have a claim
admitted in the liquidation of the company.

In a case to which this clause applies,

(a) anaccount must be taken of what is due from 1 party to the other in respect
of their mutual credits, debts, or dealings; and

(b) an amount due from 1 party must set off against an amount due from the
other party; and

(c) only the balance of the account may be claimed in the liquidation, or is
payable to the company, as the case may be.

Restrictions on claiming set off
A person is not entitled to claim a set off under clause 25 if—

(a) the set off arises from—

(i) a transaction (the “transaction”) in which P gave credit to the
company or the company gave credit to P; or

(i) the assignment (the ‘“assignment”) to P of a debt owed by the
company to another person; and

(b) the transaction or assignment occurred—

82



27.

28.

29.
(1

(1) within the 2-year period, if P is a related person; or
(i) within the 6-month period, if P is not a related person; and

(c) P fails to prove that, at the time of the transaction or the assignment, P did
not have reason to suspect that the company was unable to pay its debts
as they became due.

Definitions for this Part

In this Part,—

“2-year period” means—

(a) the period of 2 years counted back from the close of the day on which
liquidation commences; and

(b) in the case of a company that was put into liquidation by the Court, the
period of 2 years counted back from the close of the day on which the
application was filed in the Court plus the period counted forward from
that day until the time and date of the order; and

(c) in the case of the appointment a liquidator by a resolution of the
shareholders or the directors subsequent to an application to the Court, the
period of 2 years counted back from the close of the day on which the
application was filed in the Court plus the period counted forward from
that day until the date and time of the appointment;

“6-month period” has the same meaning as 2-year period except that “6 months”

must be substituted for “2 years”;

“related person” includes—
(a) arelated company; and
(b) adirector of the company in liquidation.

Exception for amount paid or payable by shareholder

Clauses 25 to 27 do not apply to an amount paid or payable by a shareholder or

former shareholder—

(a) as the consideration, or part of the consideration, for the issue of a share;
or

(b) in satisfaction of a call in respect of an outstanding liability of the
shareholder made by the directors or the liquidator.

Part 6—Miscellaneous

Interest on claims
The amount of a claim may include interest up to the date of commencement of
the liquidation—
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(a) atthe rate specified or contained in any contract that makes provision for
the payment of interest on that amount; or

(b) in the case of a judgment debt, at the rate payable on the judgment debt.

If any surplus assets remain after the payment of all admitted claims;

(a) interest must be paid at the prescribed rate on those claims from the date
of commencement of the liquidation to the date on which each claim is
paid; but

(b) payment of interest must abate rateably among all claims in the event that
that the surplus assets are insufficient to pay interest in full.

If any surplus assets remain after the payment of interest under subclause (2),

(a) interest must be paid on all admitted claims referred to in subclause (1)
from the date of commencement of the liquidation to the date on which
the claim is paid at a rate equal to the excess between the prescribed rate
and the rate referred to in subclause (1)(a); but

(b) payment of interest must abate rateably among all claims in the event that
that the surplus assets are insufficient to pay interest in full.

For the purposes of this clause, “prescribed rate” means the rate prescribed in
regulations made under this Act or, if no such rate is prescribed, the rate at which
interest is payable on money due under a judgment of the Court.

Trade discounts
A creditor making a claim must deduct all trade discounts that the creditor
would otherwise have given if the company had not gone into liquidation.

Periodical payments

When liquidation commences between periodical payment dates, for example,
between dates for payment of rent, the person entitled to payment may claim up
to the date of commencement of liquidation as if the payment accrued on a daily
basis.

Nothing in subclause (1) affects the right of the lessor of property to claim rent
that accrues on or after the commencement of liquidation.
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Schedule 10
Meetings of liquidation committees

Frequency of meetings

The committee must meet at such times as it decides, and the liquidator or a
member of the committee may also call a meeting of the committee as and when
necessary.

Majorities
The committee may act by a majority of the members present at a meeting, but
may not act unless a majority of the committee are present.

Resignation
A member of the committee may resign by notice in writing signed by him or
her and delivered to the liquidator.

Office becoming vacant
The office of a member of the committee becomes vacant if the member—

(a) becomes bankrupt in any jurisdiction; or
(b) compounds or arranges with his or her creditors; or

(c) is absent from 3 consecutive meetings of the committee without leave of
the committee.

Removal of member
A member of the committee may be removed by a resolution—

(a) passed at a meeting of creditors, if the member represents creditors; or
(b) passed at a meeting of shareholders, if the member represents
shareholders.

Notice of the meeting, stating the object of the meeting, must be given at least
5 working days before the meeting.

Vacancy filled

A vacancy in the committee may be filled by the appointment by the committee
of—

(a) acreditor or shareholder, as the case may be; or

(b) a person who holds a general power of attorney from, or who is an
authorised representative of, a company that is a creditor or shareholder,
as the case may be.
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7. Committee with vacancy may act
The committee may act despite vacancies in membership, provided there are not
less than 2 continuing members.
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Schedule 11
Powers of liquidator

A liquidator of a company has power to do any of the following:

(2)
(b)

(©)

(d)
(e)

®

(2
(h)

(1)

W)

(k)
)

commence, continue, discontinue, and defend legal proceedings:

to the extent necessary for the liquidation, carry on the business of the
company;

appoint a lawyer;
pay any class of creditors in full;

make a compromise or an arrangement with creditors or persons claiming
to be creditors or who have or allege the existence of a claim against the
company, whether present or future, actual or contingent, or ascertained
or not;

compromise calls and liabilities for calls, debts, and liabilities capable of
resulting in debts, and claims, present or future, actual or contingent,
ascertained or not, subsisting or supposed to subsist between the company
and any person and all questions relating to, or affecting the assets or the
liquidation of, the company, on such terms as may be agreed, and take
security for the discharge of any such call, debt, liability, or claim, and
give a complete discharge;

sell or otherwise dispose of the property of the company;

act in the name and on behalf of the company and enter into deeds,
contracts, and arrangements in the name and on behalf of the company;

prove, rank, and claim in the bankruptcy or insolvency of a debtor or
shareholder for any balance against that person’s estate, and to receive
dividends in the bankruptcy or insolvency, as a separate debt due from the
bankrupt or insolvent and rateably with other creditors;

draw, accept, make, and endorse a bill of exchange or promissory note in
the name and on behalf of the company, with the same effect as if the bill
or note had been drawn, accepted, made, or endorsed by or on behalf of
the company in the course of its business;

borrow money on the security of the company’s assets;

take out, in his or her name as liquidator, letters of administration to a
deceased shareholder, and to do in that name any other act necessary for
obtaining payment of money due from a debtor or shareholder or his or
her estate, that cannot be conveniently done in the name of the company.
In all such cases, the money due is, for the purpose of enabling the
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liquidator to take out the letters of administration or recover the money,
deemed to be due to the liquidator;

(m) call a meeting of creditors or shareholders for—
(1) the purpose of informing creditors or shareholders of progress in the
liquidation; or
(i1) the purpose of ascertaining the views of creditors or shareholders on
any matter arising in the liquidation; or

(ii1) such other purpose connected with the liquidation as the liquidator
thinks fit; and

(n) appoint an agent to do anything that the liquidator is unable to do;
(o) change the registered office or address for service of the company.
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Schedule 12
Procedure for setting aside voidable transactions and securities

1. Liquidator’s notice for setting aside transaction or security
A liquidator who wishes to set aside a transaction or security that is voidable
under section 278 or 281 must—

(a) file in the Court a notice specifying—
(1) the transaction or security to be set aside; and
(i1) the property or value that the liquidator wishes to recover; and
(ii1) the effect of clauses 2, 3, and 4; and

(b) serve a copy of the notice on—
(1) the other party to the transaction or the security holder; and
(i) any other person from whom the liquidator wishes to recover.

2. Person affected may object
(1) A person affected may, within 20 working days after service of the liquidator’s
notice,

(a) file in the Court a notice objecting to the transaction or security being set
aside; and

(b) serve a copy of the notice on the liquidator.
(2) The notice of objection must—
(a) contain full particulars of the reasons for objecting; and
(b) identify documents that evidence or substantiate those reasons.

3) In subclause (1), “person affected” means a person who would be affected by
the transaction or security specified in the liquidator’s notice being set aside and
who considers that the transaction or the security is not voidable.

3. Transaction or security set aside if no objection
The transaction or security is automatically set aside, as against a person on
whom the liquidator’s notice has been served, at the close of the 20th working
day after service of the liquidator’s notice unless that person has objected under
clause 2.

4. Liquidator may apply to Court if objection made
(1) If 1 or more persons have objected under clause 2, the liquidator may apply to
the Court for an order that the transaction or security be set aside.
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The application must be served on every person referred to in clause 1(b),
whether or not that person has objected under clause 2.

Other orders Court may make
If a transaction or security is set aside, the Court may make 1 or more of the
following orders:

(a) an order that a person pay to the company an amount equal to some or all
of the money that the company has paid under the transaction:

(b) an order that a person transfer to the company property that the company
has transferred under the transaction:

(c) an order that a person pay to the company an amount that, in the Court’s
opinion, fairly represents some or all of the benefits that the person has
received because of the transaction:

(d) anorder that a person transfer to the company property that, in the Court’s
opinion, fairly represent the application of either or both of the following:

(1) money that the company has paid under the transaction:

(i) proceeds of property that the company has transferred under the
transaction:

(e) an order releasing, in whole or in part, a security given by a company:

(f) an order requiring security to be given for the discharge of an order under
this clause:

(g) an order specifying the extent to which a person affected by the setting
aside of a transaction or by an order made under this clause is entitled to
claim as a creditor in the liquidation.

Additional provisions relating to setting aside transactions and securities
The setting aside of a transaction under section 278, or the making of a order
under clause 5, does not affect the title or interest of a person in property that
the person has acquired—

(a) from a person other than the company; and
(b) for valuable consideration; and

(c) without knowledge of the circumstances under which the property was
acquired from the company.

The setting aside of a security under section 281 or the making of an order under
clause 5 does not affect the title or interest of a person in property that the person
has acquired—

(a) as the result of the exercise of a power of sale by the security holder; and
(b) for valuable consideration; and

93



3)

4

(c) without knowledge of the circumstances relating to the giving of the
security.

The Court must not order the recovery of property of a company (or its

equivalent value) by a liquidator, whether under this Act or any other enactment,

or in law or equity, if the person from whom recovery is sought (“A”) proves

that when A received the property—

(a) A acted in good faith; and

(b) areasonable person in A’s position would not have suspected, and A did
not have reasonable grounds for suspecting, that the company was or
would become insolvent; and

(c) A gave value for the property or altered A’s position in the reasonably
held belief that the the transfer of the property to A was valid and would
not be set aside.

Nothing in any enactment relating to the registration of an estate or interest in
land restricts the operation of—

(a) sections 278 and 281; or
(b) clause 5; or
(c) this clause.
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Schedule 13
Liquidation of assets of foreign companies

Modified application of Part 14
Part 14 applies to the liquidation of the assets of a foreign company, with the
following modifications and exclusions:

(2)
(b)
(©)

(d)

references to a company must be taken as references to a foreign
company;

references to removal from the Eswatini register must be taken as
references to ceasing to carry on business in Eswatini;

the following provisions of Part 14 do not apply to the liquidation of a
foreign company:

(1) section 215(1)(d) to (g);

(i) section 267,

section 233 applies to the liquidation of a foreign company, but instead of
making the statement required by section 233(2)(b)(iii), the liquidator
must state that the company has ceased to carry on business in Eswatini
and is ready to be removed from the Eswatini register.

Rights of action not affected
Nothing in this Act excludes the right of a creditor of a foreign company in
relation to which a liquidator has been appointed—

(a)

(b)

to bring proceedings outside Eswatini against the foreign company in
relation to a debt not claimed in the liquidation or the balance of a debt
remaining unpaid after the completion of a liquidation; or

to bring an action in Eswatini in relation to the balance of a debt remaining
unpaid after the completion of a liquidation.
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(1)

2)

3)

(1

s 314(1)

Schedule 14
Requirements for receiver’s reports

Requirements for initial report
A receiver’s initial report must report on the state of affairs with respect to the
property in receivership, including the following:

(a) particulars of the assets comprising the property in receivership;

(b) particulars of the debts and liabilities to be satisfied from the property in
receivership;

(c) the names and addresses of the creditors with an interest in the property
in receivership;

(d) particulars of any security over the property in receivership held by any
creditor, including the date on which it was created;

(e) particulars of any default by the company in making information
available;

(f) any other prescribed information.

The initial report must also include details of the following:

(a) the events leading up to the receiver’s appointment, so far as the receiver
is aware of them,;

(b) property disposed of and any proposal for the disposal of property in
receivership;

(c) amounts owing, as at the date of appointment, to any person in whose
interests the receiver was appointed;

(d) amounts owing, as at the date of appointment, to creditors of the company
having preferential claims;

(e) amounts likely to be available for payment to creditors other than those
referred to in paragraph (c) or (d).

A receiver may omit from the report details of any proposals for disposal of the

property in receivership if he or she considers that their inclusion would

materially prejudice the exercise of his or her functions.

Requirements for interim report
A receiver’s interim report must summarise—

(a) the state of affairs with respect to the property in receivership as at the
end of the relevant 6-month period; and
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)

3)

(1

)

(b)

the conduct of the receivership, including all amounts received and paid,
during the relevant 6-month period.

The interim report must also include details of the following:

(2)
(b)
(©)
(d)

property disposed of since the date of any previous report and any
proposal for the disposal of property in receivership;

amounts owing, as at the date of the report, to any person in whose
interests the receiver was appointed;

amounts owing, as at the date of the report, to creditors of the company
having preferential claims;

amounts likely to be available as at the date of the report for payment to
creditors other than those referred to in paragraph (b) or (c).

A receiver may omit from the report details of any proposals for disposal of the
property in receivership if he or she considers that their inclusion would
materially prejudice the exercise of his or her functions.

Requirements for final report
A receiver’s final report must summarise—

(2)
(b)

the state of affairs with respect to the property in receivership as at the
end of the receivership; and

the conduct of the receivership, including all amounts received and paid,
since the date of any previous report.

The final report must also include details of the following:

(2)
(b)

(©)
(d)

property disposed of since the date of any previous report;

amounts owing, as at the date of the report, to any person in whose
interests the receiver was appointed;

amounts owing, as at the date of the report, to creditors of the company
having preferential claims;

amounts available as at the date of the report for payment to creditors
other than those referred to in paragraph (b) or (c).
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s 459

Schedule 15
Service of documents

Service on company of documents in legal proceeding
A document in any legal proceeding may be served on a company as follows:

(a)
(b)
(©)
(d)

(e)
®

by delivery to a person named as a director of the company on the
Eswatini register; or

by delivery to an employee of the company at the company’s head office
or principal place of business; or

by leaving the document at the company’s registered office or address for
service; or

by serving the document in accordance with any direction as to service
given by a court having jurisdiction in the proceeding; or

in accordance with an agreement made with the company; or

by serving the document at an address for service given in accordance
with the rules of the court having jurisdiction in the proceeding or by such
means as a legal practitioner has, in accordance with those rules, stated
that the legal practitioner will accept service.

Service of other documents on companies
A document that is not a document in a legal proceeding may be served on a
company as follows:

(2)
(b)
(©)
(d)

by any of the methods set out in clause 1(a), (b), (¢), or (e); or

by posting it to the company’s postal address or address for service; or
by emailing it to an electronic address used by the company; or

by faxing it to a fax number used by the company.

Service on foreign company of documents in legal proceeding
A document in any legal proceeding may be served on a foreign company as
follows:

(a)
(b)

by delivery to a person named as a director of the foreign company on the
Eswatini register and who is resident in Eswatini; or

by delivery to a person named on the Eswatini register as being authorised
to accept service in Eswatini of documents on behalf of the foreign
company; or
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(©)

(d)
(e)

by delivery to an employee of the foreign company at the foreign
company’s place of business (or principal place of business if more than
1) in Eswatini; or

by serving the document in accordance with any direction as to service
given by a court having jurisdiction in the proceeding; or

in accordance with an agreement made with the foreign company.

Service of other documents on foreign company
A document that is not a document in a legal proceeding may be served on a
foreign company as follows:

(2)
(b)

(©)

(d)

by any of the methods set out in clause 3(a), (b), (c) or (e); or

by posting it to the foreign company’s address for service or postal
address in Eswatini; or

by posting it to a person named on Eswatini register as being authorised
to accept service in Eswatini of documents on behalf of the foreign
company; or

by emailing it to an electronic address used by the foreign company.

Service of documents on directors in legal proceeding
A document in any legal proceeding involving a director in his or her capacity
as director may be served on the director as follows:

(2)
(b)

(©)
(d)

(e)
®

by delivery to the director; or

by leaving the document at the director’s residential address (as that
address is shown in the register); or

by leaving the document at the company’s registered office or address for
service; or

by serving the document in accordance with any direction as to service
given by a court having jurisdiction in the proceeding; or

in accordance with an agreement made with the director; or

by serving the document at an address for service given in accordance
with the rules of the court having jurisdiction in the proceeding or by such
means as a legal practitioner has, in accordance with those rules, stated
that the legal practitioner will accept service.

Service of other documents on directors
A document that is not a document in a legal proceeding may be served on a
director as follows:

(a)

by any of the methods set out in clause 5(a), (b), (¢), or (e); or
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(b) by posting it to the director at the director’s residential address (as that
address is shown in the register); or

(c) by posting it to the company’s postal address or address for service; or
(d) by emailing it to an electronic address used by the director; or
() by emailing it to an electronic address used by the company.

Service of documents on shareholders and creditors

(1

2)

3)

(1

A notice, statement, report, accounts or other document to be sent or given to a
shareholder or a creditor who is a natural person may be—

(a) delivered to that person; or

(b) posted to that person’s postal address; or

(c) subject to section 251, emailed to an electronic address used by that
person.

A notice, statement, report, accounts or other document to be sent or given to a
shareholder or a creditor that is a company or foreign company may be sent or
given by any of the methods of serving documents referred to in clause 2 or 4.

A notice, statement, report, accounts or other document to be sent or given to a
shareholder or a creditor that is a body corporate but not a company or foreign
company may be —

(a) delivered to a person who is a principal officer of the body corporate; or

(b) delivered to an employee of the body corporate at the principal office or
principal place of business of the body corporate; or

(c) delivered in the manner that the Court directs; or

(d) delivered in accordance with an agreement made with the body corporate;
or

(e) posted to the postal address of the body corporate; or
(f) emailed to an electronic address used by the body corporate.

Additional provisions relating to service
Subject to subclause (2), for the purposes of clauses 1 to 7,

(a) service of a document by delivery to a natural person is made—
(1) by handing the document to the person; or

(i1) if the person refuses to accept the document, by bringing it to the
attention of, and leaving it in a place accessible to, the person; and

(b) adocument that is posted is treated as received 5 working days after it is
posted; and

(c) for proving service of a document by post, it is sufficient to prove that—
(1) the document was properly addressed; and
103



(i1) all postal or delivery charges were paid; and
(ii1) the document was posted.

(2) A document is not treated as having been served or sent, given, or delivered to
a person if the person proves that, through no fault of the person, the document
was not received within the time specified.
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Schedule 16
Debentures

1. Interpretation.
For purposes of this Schedule 16, unless the context otherwise requires, —

“debenture” includes debenture stock, bond, note certificate of deposit, debenture
bonds and securities of a company, whether constituting a charge on the assets of the
company or not.

2. Security for debentures.
(1) The binding of movable property as security for any debenture or debentures may
be effected by—

(a) a deed of pledge and the delivery of the movable property concerned to
one or more debenture-holders or to a trustee for debenture-holders;

(b) a notarial bond, collateral notarial bond or notarial surety bond executed in
favour of one or more debenture-holders or of a trustee for debenture-holders;
or

(c) the pledging of incorporeal rights by means of cession of such rights,
whether present or future, in due and property form.

(2) The binding of immovable property may be effected by a mortgage bond or surety
bond executed in favour of one or more debenture-holders or of a trustee for
debenture holders.

(3) A wholly owned subsidiary shall be deemed to have the power to mortgage any of
its property as collateral security for the issue of debentures by its holding company.

3. Bonds to be registered in deeds registry; copies of documents to be annexed to
bonds and deeds of pledge.

(1) A mortgage bond or notarial bond in pursuance of clause 2 and subsequent
transactions relating thereto shall, subject to the laws governing the registration of
mortgage bonds and notarial bonds, be registered in a deeds registry.

(2) If any such bond is in favour of one or more debenture-holders, a certified copy of
the debenture concerned shall be annexed to the said bond.
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(3) If any such bond is in favour of one or more debenture-holders, a certified copy of
the debenture concerned and of the trust deed by which the trustee is appointed and in
which his rights and duties are defined, shall be annexed to the said bond.

(4) Certified copies of the debenture concerned and of any such trust deed, if any,
shall be annexed to any deed of pledge where the debentures are secured by a pledge
of movable property.

4. Debenture itself may be registered.
If any debenture is executed before a notary public, it may, subject to clause 3(1), be
registered in a deeds registry in like manner as if it were a notarial bond.

5. Issue of debentures at different dates and ranking of preference.

In any bond or deed of pledge executed in favour of a trustee for debenture-holders
generally, provision may be made that the debentures thereby secured or to be secured
may be issued from time to time and at different dates, as the company may
determine, but all such debentures, whether issued, shall rank in preference
concurrently with one another as from the date on which the pledge was constituted or
the bond was registered.

6. Rights of debenture-holders.

(1) A holder of a debenture secured by a pledge or a bond executed in favour of a
trustee and copy of the debenture annexed thereto, shall be entitled to enforce his
rights under such debenture as soon as it has been issued to him in the same manner as
if he were himself the pledge or the holder of such bond.

(2) A notice of the cession of any such debenture shall not be necessary in order to
confer upon any cessionary the rights of the cedent.

7. Director or officer not to be trustee for debenture-holders.
A director or officer of a company shall not be capable of being a trustee for the
holders of debentures of that company.

8. Liability of trustee for debenture-holders.

(1) Subject to the provisions of this Schedule, any provisions contained in a trust deed
for securing an issue of debentures, or in any contract with the holders of debentures
secured by a trust deed, shall be void in so far as it would have the effect of exempting
a trustee from indemnifying him against liability for breach of trust where he fails to
show the degree of care and diligence required of him as trustee, having regard to the
provisions of the trust deed conferring on him any powers.
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(2) Subclause(1) shall not have the effect of invalidating any release otherwise validly
given in respect of anything done or any provision enabling such a release to be
given—

(a) with the consent of a majority of not less than three-fourths in value of the
debenture holders present and voting in person or by proxy at a meeting
summoned for the purpose; and

(b) with respect to specific acts or omissions or on the trustee dying or ceasing
to act.

9. Power to re-issue redeemed debentures in certain cases.

(1) Where a company has redeemed any debentures previously issued, not being
debentures convertible into shares of the company, it shall, unless its articles or the
conditions of issue of such debentures expressly otherwise provide or the debentures
have been redeemed in pursuance of any obligation on the part of the company to
redeem them (not being an obligation enforceable only by the person to whom the
redeemed debentures were issued or his successors in titled) have and be deemed at
all times to have had power to keep the debentures alive for the purpose of re-issue,
and, where a company has purported to exercise such a power, it shall have and be
deemed at all times to have had power to re-issue the debentures either by re-issuing
the same debentures or by issuing other debentures in their place, and upon such a re-
issue the person entitled to the debentures shall have and shall be deemed at all times
to have had the same rights and priorities as if the debentures had not previously been
issued.

(2) Where with the object of keeping debentures alive for the purpose of re-issue, they
have been transferred to a nominee of the company, a transfer from that nominee shall
be deemed to be a re-issue for the purposes of this clause.

(3) Where a company had deposited any of its debentures to secure advances from
time to time on current account or otherwise, the debentures shall not be deemed to
have been redeemed by reason only of the account of the company having ceased to
be in debit whilst the debentures remained so deposited.

(4) Nothing in this clause shall prejudice any power reserved to a company by its
debentures or the securities thereof, to issue debentures in the place of any debentures
paid off or otherwise satisfied or extinguished.

10. Debenture to be described as secured or unsecured.

No debenture, debenture certificate or prospectus relating to debentures shall be

issued by a company unless the term “debenture” or such term denoting a debenture

used therein is qualified by the word “secured” or “unsecured”, as the case may be.
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11. Form of debentures or debenture certificate.

(1) No debenture or debenture certificate shall be issued by a company unless the
conditions of the debenture concerned are stated on the debenture or on the debenture
certificate.

(2) Any debenture or debenture certificate shall be signed by one director of the
company and an officer of the company duly authorised thereto by the directors shall,
in the case where the debenture concerned is not a bearer debenture and in the case of
a debenture certificate specify the debentures, other than bearer debentures, of that
company held by the person named therein.

(3) Any signature referred to in subclause (2) may be affixed to a debenture or
debenture certificate by autographic or mechanical means.

(4) Any debenture or debenture certificate issued in terms of this clause shall be prima
facie evidence of the title thereto of the person named therein or, in the case of a
bearer debenture, of the bearer thereof.

12. Register of pledges, cessions and bonds.

Subject to the provisions of clause 14 of this Schedule, every company shall keep at
its registered office a register of pledges, cessions, notarial bonds, mortgage bonds,
and notarial debentures and enter therein all pledges, cessions, notarial bonds,
mortgage bonds and notarial debentures affecting property of the company, giving in
each case a short description of the property pledges, ceded or bound, the amount of
the pledge, cession or bond and the names and addresses of the persons in whose
favour any pledge cession, bond or debenture was executed or to whom any pledge
has been delivered.

13. Register of debenture-holders.

Subject to the provisions of clause 14 of this Schedule, every company shall keep at
its registered office a register of debenture-holders showing the number of debenture
issued and outstanding and whether or not they are payable to bearer and specifying
the names and addresses of the holders, other than bearers, thereof.

14. Registers may be kept where made up

The provisions of section 48 of the Act relating to the share register shall apply,
mutatis mutandis, to the registers required to be kept under clauses 12 and 13 of this
Schedule.

15. Inspection of registers and copies and extracts.
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(1) The provisions of section 146 of the Act relating to the inspection of the share
register shall apply, mutatis mutandis, to the registers to be kept under clauses 12 and
13 of this Schedule.

(2) A copy of any trust deed for securing any issue of debentures shall be transmitted
to every holder of such debentures at his request on payment, in the case of a printed
trust deed, of an amount of One Lilangeni or such lesser amounts as may be
determined by the company, or when the trust deed has not been printed, or payment
of an amount of one Lilangeni or such lesser amount as may be determined by the
company for every page of the required copy.

16. Default in keeping of registers.
A company or its agent who fails to comply with any provision of clauses 12, 13, 14
or 15 of this Schedule shall be guilty of an offence.

FORGERY OF CERTIFICATES AS TO SHARES,
DEBENTURES AND OTHER SECURITIES

17. Forgery, personation and unlawful engravings.
Any person shall be guilty of an offence if he or she—

(a) with intent to defraud, forges, alters, offers, utters or disposes of, knowing it to be
forged or altered, any certificate as to shares, debentures or other securities any
broker’s transfer form, certified broker’s form, share warrant or coupon issued in
pursuance of this Act (or any document purporting to be such share warrant or
coupon); or

(b) by means of any such forged or altered certificate, form, share warrant, coupon or
document, which he knows to be forged or altered, obtains or receives or endeavors to
obtain or to receive any interest in any company or obtains or receives or endeavours
to obtain or to receive any benefits, dividend or money payable in respect thereof; or

(c) by impersonating any owner of any interest in any company, including any share
warrant or coupon issued in pursuance of this Act, obtains or endeavours to obtain any
such interest or share warrant or coupon or received or endeavours to receive any
benefit or money due to any such owner, as if he were the true and lawful owner; or

(d) without lawful authority or excuse—

(1) engraves or makes up on any plate, wood, stone or other material any

certificate as to any interest in a company or any share warrant or coupon or

document purporting to be such interest, share warrant or coupon issued or

made by any particular company in pursuance of this Act or to be a blank
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certificate, share warrant or coupon so issued or made or to be a part of such a
certificate, share warrant or coupon; or

(i1) uses any such plate, wood, stone or other material for the making or
printing of any such certificate, share warrant or coupon or document or of any
such blank certificate, share warrant or coupon or any part thereof; or

(ii1) knowingly has in his custody or possession any such plate, wood, stone or
other material.

TRANSFER OF SHARES AND DEBENTURES

18. Registration of transfer of shares or debentures.

(1) Any transfer of debentures in a company shall be registered by the company by
entering in its register of debenture holders the name and address of the transferee, the
description of the debentures transferred and the date of the registration of such
transfer.

(2) Notwithstanding anything in the articles, no company shall register a transfer of
debentures in the company unless a proper instrument of transfer in the form
prescribed or any substantially similar form which is recognised by the laws of the
country in which the relevant transfer is registered has been delivered to the company:

(3) Nothing in this clause shall be construed as—

(a) preventing the transfer of a debenture by means of any form in use
immediately prior to the commencement of this Act or any form prescribed at
any time under this Act;

(b) affecting the provisions of any law or of any constitution of any company
or other body corporate or of any contract which deals with the manner in
which any document shall be signed or sealed by or on behalf of any company
or other body corporate; or

(c) affecting the liability for the payment of any duty payable in respect of the
registration of the transfer of any security.

19. Duty of company with reference to person under contractual disability.
Where a company records in its registers the transfer of any debenture, it shall not be
under any duty to satisfy itself that such transfer is within the contractual power of the
transferor or transferee or that any legal requisite which obtains with reference to the
ability of the transferor or transferee to transfer or to take transfer has been complied
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with or that any person signing any document relevant to the transfer on behalf of any
person or company has been duly authorised to sign that document:

Provided that this clause shall not absolve any company from liability arising from
any fraudulent act to which it is knowingly a party.

20. Warranty and indemnity by persons lodging documents of transfer.

Any person (whether as a principal or agent), for the purposes of the transfer of any
debenture of any company, as principal or agent, lodges with such company any
document relating to such transfer, shall be deemed thereby to warrant that such
document is genuine and that he, or when he is acting as agent, his principal jointly
and severally with him, indemnifies the company against any claim made upon it and
against any loss or damage suffered by it arising out of a transfer registered by the
company of the debenture referred to in such document.

21. Notice of refusal to register transfer.

If a company refuses to register a transfer of any debentures, it shall, within thirty (30)
days after the date on which the instrument of transfer was lodged with it, send to the
transferor and the transferee notice of the refusal.

22. Limitation of time for issue of certificates on transfer.

(1) Unless a company is entitled for any reason to refuse to register a transfer of a
debenture and does not register it, every company shall within two (2) months or
within such extended time, not exceeding one (1) month, as the Registrar on good
grounds shown and on payment of the prescribed fee, may grant, after the allotment of
any of its debentures or debenture stock, complete and have ready for delivery the
certificates of all shares, the debentures or the certificates of all debenture stock
allotted.

(2) If default is made in complying with the requirements of subclause (1), any person
entitled to the certificates of debentures in question may, by notice in writing, call
upon the company to make good of default, and if the company fails to comply with
the notice within ten days after service thereof, the court may, on the application of
such person, direct the company to make good the default within such time as it may
specify and may direct that any costs of or incidental to the application shall be borne
by the company or by any director or officer of the company responsible for the
default.

OTHER RIGHTS OF DEBENTURE HOLDERS

23. Liquidation proceedings.
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The provisions of Part of the Act relating to the liquidation of companies and the
rights of secured and unsecured creditor shall apply, mutatis mutandis, to secured and
unsecured debenture holders.

24. Information regarding compromises and arrangements.

(1) Where an arrangement under Chapter XII or a compromise under Chapter XIII
affects the rights of debenture holders of the company, debenture holders shall be
entitled to a statement-

(a) explaining the effect of the compromise or arrangement;

(b) stating all relevant information material to the value of the shares and
debentures concerned in any arrangement; and

(c) in particular stating any material interest of the directors of the company,
whether as directors or as creditors of the company or otherwise, and the effect
thereon of the compromise or arrangement, in so far as it is different from the
effect on the like interests of other persons; and

(2) Such statement shall give the like explanation and statement as respects the trustee
of any deed for securing the issue of the debentures as it is required to give as respects
the company’s directors.

(3) Every trustee for debenture-holders shall give notice to the company of such matters
relating to himself or herself as may be necessary for the purposes of this clause.
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